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NMFS Items for PIE 2

This document includes items NMFS is bringing forward to be addressed through a future
rulemaking (i.e., PIE 2) for the Pacific Coast groundfish fishery that are in addition to the
Council’s list under this agenda item (Agenda Item F.8.a, Attachment 1). NMFS intends to
implement many of these through a rulemaking with a target effective date of January 1, 2013.
These items are still in development and additional items may be added as the rulemaking
progresses. Some of these items are a result of the trawl rationalization program actions but
affect others sectors as well (i.e., limited entry fixed gear and open access). Items 1 through 6
were initially available at the September 2011 Council meeting under Agenda Item G.8.b,
Supplemental NMFS Report 1: Additional Potential Trailing Actions from NMFS.

1. Clarify sablefish at-sea processing exemption for the Shorebased IFQ Program, such that the
limited entry fixed gear permit doesn’t need to be registered to the vessel (i.e., a limited entry
trawl permit would be registered to the vessel and the limited entry fixed gear permit would
be “unidentified”).

At the April 2010 Council meeting, the Council motion expanded the NMFS suggested
prohibition on processing sablefish at sea in the Shorebased IFQ Program (Agenda Item
I.1.b, Supplemental NMFS Report 3, #5) to all groundfish in the Shorebased IFQ
Program, unless specifically authorized by NMFS regulations. On that basis, regulations
at 8660.112(b)(1)(xii) allow the vessel with an exemption from the prohibition on
processing sablefish at-sea in the limited entry fixed gear primary sablefish fishery to
process sablefish in the IFQ fishery as well. However, the way the sablefish exemption at
8660.25 is structured (vessel/permit/owner combo) does not work in the IFQ fishery
because the vessel must be registered to a limited entry trawl permit and the vessel
cannot be registered to a limited entry fixed gear permit and a limited entry trawl permit
at the same time (i.e., permit stacking). Regulations at 8660.25(b)(6)(i) should be
reviewed and revised, as necessary.

2. Clarify fishery closure language.
This issue may be addressed through the 2013-2014 harvest specifications as part of the

enhanced accountability measures for the carryover provision. If it is not addressed
through the harvest specifications, NMFS may consider adding language for a
shorebased trawl closure to the automatic actions at §660.60(d). Automatic management
actions may be initiated by the NMFS Regional Administrator without prior public
notice, opportunity to comment, or a Council meeting. These actions are
nondiscretionary, and the impacts must have been taken into account prior to the action.
Unless otherwise stated, a single notice will be published in the Federal Register making
the action effective if good cause exists under the APA to waive notice and comment.
Currently, automatic actions are only specified for the Pacific whiting fishery. Consider
adding automatic action authority for a closure of the shorebased trawl fishery or the



overall trawl fishery (shorebased and at-sea) if there is a conservation concern or if the
shorebased trawl allocation or overall trawl allocation is projected to be attained. A
conservation concern may include projected attainment of an ACL. NMFS may also
specify at 8660.55 how address closure of a fixed allocation versus how address
attainment of a set-aside. In other words, NMFS may not necessarily close a fishery
based on attainment of a set-aside.

3. Revise the first receiver site license application requirements, including site inspection and
the expiration date.
NMFS is reviewing the first receiver site license application and issuance process to look

for ways make the process more efficient, to reduce costs of the program, and to decrease
the burden on applicants.

NMFS suggests continuing to require an application for a first receiver site license each
year (with an updated catch monitoring plan, current scale inspection dates, copy of a
valid state buyer’s license, and application fee), but only requiring a site inspection at
least once every three years at the discretion of the NMFS-designated representative.

In addition, NMFS is considering changing the expiration date on the license from one
year from the date of issuance to a specific date each year (e.g., June 30). This would
reduce the costs of operating the program because the application review and any
corresponding site inspections would largely occur at one time during the year. The
Catch Monitor Program could more efficiently review applications (including catch
monitoring plans) and could coordinate site inspections in geographic areas, reducing
travel costs. Applications for a first receiver site license would continue to be available
at any time during the year. However, licenses issued to new applicants (including any
previous license holder that let their license lapse past its effective date) could be
effective for a period of less than a calendar year (i.e. they would expire on June 30). If
the applicant re-registers for their license in the following year in a timely manner and
doesn’t allow a lapse in their license beyond the effective date, then their license would
be effective for an entire calendar year. Because license applications require review by
the Fisheries Permits Office in addition the Catch Monitor Program and to stagger
workload in the Fisheries Permits Office (limited entry permit renewals happen in the fall
of the year), NMFS suggests that the expiration date for first receiver site licenses be
June 30 each year.

An example of how the revised application process might work:

e All site licenses would expire on June 30, regardless of issuance date.
o Timeline for re-registering applicants:
1. The Fisheries Permits Office would mail application (re-registration)
packages on or about February 1 of each year;



2. The Fisheries Permits Office would encourage that re-registration packages
be submitted by applicants by April 15 to ensure a continuation of ability to
receive landings, with no lapse between the expiring license and the new
license;

3. For all of the applications received by April 15, the Catch Monitor Program
would schedule site inspection visits at least once every three years by
location between approximately April 15-June 15, and do all of the
inspections for licenses at that Port in the same trip. For applications
received after April 15, NMFS would not guarantee that the licenses would be
issued by July 1 (i.e., there may be a lapse in the effectiveness of their
licenses).

4. The NMFS-designated inspector would visit the sites at least once every third
year (or more frequently at their discretion); if after the site inspection the
catch monitoring plan requires revisions, the revised catch monitoring plan
would be submitted to the Fisheries Permits Office by June 15™ to ensure time
to review and mail the license without a lapse.

e New entrants could continue to apply at any time. Licenses for new entrants would
expire on the same timeline, June 30. Applicants with a lapse in license will be
considered ““new entrants’ at the time they submit their application, and will be
required to have a site inspection.

NMFS is also suggesting revisions to the process to make license holders more
accountable and make the requirements more enforceable. NMFS may require the buyer
or designated contact as presented in Section A of the license application to be present at
the site inspection. This would help ensure that the license holder, as the liable party, is
aware of and accountable for any questions or concerns that might arise during the site
inspection. In addition, NMFS may clarify the regulations at 8660.140(f)(3)(iii)(C) to
require the catch monitoring plan to have the applicant’s printed name, their contact
information, signature, and the date. While the contact information is available on the
license application, adding it to the catch monitoring plan itself would be useful because
it would be readily available to the catch monitors working at the facilities. Catch
monitors receive a copy of the catch monitoring plan, but do not have the license
application.

4. Revise the catch monitor certification requirements for briefings to be more broad.
Currently, regulations on catch monitor certification state that certification is maintained

if the catch monitor completes annual briefings. The regulatory language should be
revised to include hake briefings, as well, which may occur outside the annual briefing.

Suggested regulatory language: “Successfully complete NMFES-appreved-annual any
required briefings as prescribed by the catch monitor program.”



5. Review regulations on quota share (QS) permits and transfers.
Beginning in 2013, QS will be transferrable and new applicants may register for a QS

permit. NMFS is further developing the process for QS transfers and the online IFQ
system that will be the vehicle for transfers. NMFS will register transfers of QS
percentages in the year the transfer occurs. However, the resulting QPs issued as a
result of the new QS percentage will not be available until the following year. In
addition, any QP top-ups to QS accounts will accrue to the original QS permit owners
(the owner that started the year with the percentage) based on their QS percentage as of
January 1 and not to any subsequent transferee. The regulations at §660.140(d)(3)
should be reviewed and revised, as appropriate. Including, but not limited to: Add
language to 8660.140(d)(3)(i)(C) that non-renewed QS permit cannot transfer QS %;
Revise 8660.140(d)(3)(i)(C) to state “Any QS permit for which SFD does not receive a
complete QS permit renewal package reguest by November 30...” to be consistent with
8660.140(d)(3)(i)(A); Add new QS permit application process.

6. Revise renewal process for limited entry permits, vessel accounts, and QS permits to start by
September 15" each year.
NMFS recommends moving the date by which permit renewal notices are mailed from

September 1% to the 15™ for several reasons. Moving the date will allow NMFS’ Permits
Office to complete any pending transfers (changes in vessel registration or permit
ownership) for the start of the September 1 cumulative limit period before sending out
permit renewal notices. This will reduce the burden on the Permits Office sending out
revised notices due to last minute transfer requests. In addition, moving the date allows
more time for submitted EDC forms, which are due to NMFS by September 1, to be
reviewed for completeness by NMFS. A complete EDC form is a prerequisite for permit
and vessel account renewal in the trawl rationalization program. Finally, it would result
in less time that NMFS holds submitted renewal checks before depositing them at the
start of the October 1 fiscal year. This is consistent with the FMP at 11.2.12 (2) which
states ““notice of upcoming [limited entry permit] renewal periods will be sent by
September 15 each year...”” The FMP should be reviewed to see if any changes to the
FMP are needed to reflect this change for the renewal process for limited entry permits,
vessel accounts, and QS permits.

NEW ITEMS since September 2011 Council meeting:

7. Implement certification and decertification requirements for observer providers.
Current regulations allow any observer provider permitted in the North Pacific fishery to

deploy observers in the West Coast groundfish fishery. This was done to expedite
implementation of the trawl rationalization program for January 2011. For 2013 (two
years since implementation of the program), NMFS suggests implementation of a
certification and decertification process for observer providers. This will provide a



process for new providers to enter the program as well as a process to decertify
providers that do not comply with the regulations. This change will also require existing
providers since 2011 to apply for a certification. NMFS will review and revise
regulations accordingly, including regulations at 8660.140(h)(4) on the application
process to become an observer provider. Currently, the same companies are both the
catch monitor providers and observer providers. In an effort to reduce complexity in the
regulations, where appropriate, NMFS will align these new requirements with the
existing certification and decertification requirements for catch monitor providers.

8. Review regulations on sorting requirements for IFQ fishery to be clear on the exceptions.
The sorting requirements for the Shorebased IFQ Program are described at

8660.130(d)(2) for both catcher vessels and IFQ first receivers. The PIE 1 rule
(published on December 1, 2011) changed the sorting requirements to allow all IFQ
landings (not just whiting trips) to be weighted on a belt or automatic hopper scale
before sorting if allowed by state laws. The PIE 1 rule changed regulations at
8660.112(b)(2)(ii) on trawl fishery prohibitions and §660.130(d)(2)(i) on trawl
management measures to make them consistent with 8660.140(j)(2)(ix)(A) on IFQ catch
weighing requirements. However, in reviewing this issue due to a question on undersized
lingcod being landed in a shorebased whiting landing, NMFS discovered that similar
revisions to clarify the exemptions from the sorting requirements should be made to
§660.12(a)(8) (i.e., not just at-sea whiting sectors) and potentially to §660.130(d)(2)(ii).
The retention requirements at 8660.140(g), including consideration of a non-whiting
maximized retention vessel, should also be reviewed and revised, as necessary.

In addition, assuming the size limits for the Shorebased IFQ Program should also apply
to the “maximized” retention fisheries, then groundfish with a size limit specified at
8660.60(h)(5)(ii)(B) (e.g. lingcod) should be listed under the prohibited species at
8660.130(d)(2) and potentially elsewhere. These changes should be consistent with any
changes to the lingcod size limit being addressed through the 2013-2014 harvest
specifications.

9. Remove the end-of-the-year ban on QP transfers between vessel accounts.
QP transfers between vessel accounts are prohibited from December 15-31 in order to

allow any needed end-of-the-year account reconciliation. However, over 2011 and
through the PIE 1 rule (effective January 1, 2012), NMFS developed and implemented an
end-of-the-year account reconciliation process that doesn’t occur during December 15-
31, but occurs early the following year once more complete data is available. Therefore,
NMFS is considering removing the prohibition at 8660.140(e)(3)(iii)(B) on QP transfers
between vessel accounts during December 15-31.

10. Consider the limited entry trawl permit requirements for vessel accounts, especially within
the context of risk pools.



The vessel account registration regulations at 8660.140(e)(2) and the renewal
regulations at (e)(3) only require a limited entry trawl permit to be registered to the
vessel associated with the vessel account at the time the account is established. Once a
vessel account is established, the limited entry trawl permit does not need to remain
registered to the vessel for the account to remain open (active). Nor does it need to be
registered to the vessel during renewal of the vessel account. Note, under this
circumstance, the vessel would not be eligible to fish in the Shorebased IFQ Program
(i.e., the vessel must be registered to a limited entry trawl permit to fish). The vessel
accounts were structured this way to allow fishermen flexibility, including the ability to
move between limited entry and open access fisheries without closing their vessel
accounts. Consistent with this, NMFS intends to add regulations at §660.140(e)(3)(ii) to
make it clear that changing the vessel registration of the limited entry permit so that it is
no longer registered to the vessel with the account is not considered a change to the
vessel account that must be reported to NMFS.

Over 2011 and in to 2012, some vessel accounts have operated in this way. NMFS is
aware that some vessel accounts are operating as ““pass through” accounts or risk pool
accounts to move QP between vessel accounts, but the vessel associated with the vessel
accounts is not being used to fish.

NMFS and the Council should review the purpose and functioning of the vessel account
system to make sure it is what the Council had intended. Any review of the vessel
account requirements should include consideration of the Council’s recommended
provisions for risk pools.

11. Clarify that the processor obligation could be to more than one MS permit.
Given that the Council recommended and NMFS implemented a provision in the MS

Coop Program to allow multiple MS/CV endorsements and their associated catch history
assignments to be registered to a single limited entry trawl permit (PIE 1 rule, 76 FR
74725, published on December 1, 2011), NMFS may revise regulations on the processor
obligation to clarify that a permit with multiple MS/CV endorsements may obligate each
endorsement and associated catch history assignment to an MS permit. For example, a
trawl permit with 2 MS/CV endorsements could obligate each endorsement to a different
MS permit.

This clarification is a logical extension of allowing multiple endorsements to be
registered to a single permit and of the regulations at §660.150(c)(2)(i)(A) on annual MS
sector sub-allocations and at (g)(2)(iv)(D) on multiple MS/CV endorsements that allow a
permit with multiple MS/CV endorsements to be registered to more than one coop or to
both the coop and non-coop fishery.



Therefore, regulations at 8660.150(c)(7)(i) on processor obligations may be revised as
follows:

(i) Processor obligation. Through the annual MS/CV-endorsed limited entry
permit renewal process, the MS/CV-endorsed permit owner must identify to
NMFS to which MS permit the MS/CV permit owner intends to obligate the catch
history assignment associated with that permit if they are participating in the MS
coop fishery. Only one MS permit may be designated for each MS/CV
endorsement and associated catch history assignment{the-ebligation-may-net-be
SB-I-I-t—a-m-G-H-g—MS—BeFm-I-t-S)- i .

In addition, regulations at 8660.150(g)(2)(iv)(D) may need to be revised to clarify the
process for a permit with multiple MS/CV endorsements that intends to participate in the
non-coop fishery. The coop permit application may not be the best avenue to notify
NMFS of non-coop fishery participation. Therefore, regulations at §660.150(g)(2)(iv)(D)
may be revised as follows:

(D) A limited entry trawl permit with multiple MS/CV endorsement registrations
may be simultaneously registered to more than one coop or to both a coop(s) and
non-coop fishery. In such cases, as part of the coop permit application process,
specified at paragraph (d)(iii) of this section, the permit owner must specify on
the coop permit application form which MS/CV endorsement and associated CHA

is specifically registered to a particular coop er-to-the-nen-coep-fishery.

12. Review and revise observer program regulations.
The observer program regulations at 8660.140 (Shorebased IFQ Program), §660.150

(MS Coop Program), and §660.160 (C/P Coop Program) will be reviewed and revised to
make the regulations more clear or more consistent and to improve the program. NMFS

will also review the catch monitor program regulations at §8660.17, 660.18, and 660.140
to determine if similar changes should be made for consistency.

For consistency, the requirement for a physician statement should be reviewed. It
appears that a cross-references should be at §660.150(j)(5)(iv)(A)(2) for MS and at
8660.160(g)(5)(iv)(B) for C/P, however, the cross-reference is missing — the regulations
do not appear to have an ongoing certification requirement, which, for C/P, would be at
8660.160(g)(6)(iii)(B), currently “Reserved”. Missing requirement for signed and dated
physician’s statement.

For the Shorebased IFQ Program, the changes listed below are being considered
(deletions are in strikeeut and insertions are underlined). The MS Coop Program and
C/P Coop Program observer requirements will be reviewed to make similar changes, if
needed.



8660. 140(h)(5)(||)(B)(1) regardlng observer contracts:

Qbsewer—F#egram—mstreeHens— That the observer will return aII phone calls emalls

text messages, or other forms of communication within the time specified by the
observer program;

8660.140 (h)(5)(vii)(A) on provide observer deployment logistics:

(A) An observer provider must ensure each of its observers under contract:

(1) Has an individually assigned mobile or cell phone, in working order, for all
necessary communication. An observer provider may alternatively compensate
observers for the use of the observer's personal cell phone or pager for
communlcatlons made in support of, or necessary for, the observer' s dutles

(23) Remains available to NOAA Office for Law Enforcement and the Observer
Program until the conclusion of debriefing.

(34) Receives all necessary transportation, including arrangements and logistics, ef
observers to the initial location of deployment, to all subsequent vessel assignments
during that deployment, and to/from the debriefirg-location designated for an
observer to be interviewed by the observer program-when-a-deployment-endsfor-any
reasen; and

(45) Receives lodging, per diem, and any other services necessary to observers
assigned to fishing vessels.* * *

8660.140 (h)(5)(ix) on verify vessel’s safety decal:

This should be changed to require providers to verify that each of their observers
completes the pre-deployment vessel safety orientation. Something along the lines of:
Ensure observer completes a vessel orientation, including ensuring the US Coast
Guard Vessel Safety Inspection Decal is current, prior to embarking on the first trip
on all/any vessels.

8660.140 (h)(5)(x1)(A)(1) on observer training, briefing, and debriefing registration
materials:

(1) Training registration materials consist of the following:

(i) Date of requested training;

(ii) A list of observer candidates that includes each candidate's full name (i.e., first,
middle and last names), date of birth, and gender;

(iii) A copy of each candidate's academic transcripts and resume;

(iv) A statement signed by the candidate under penalty of perjury which discloses the
candldate s criminal conwctlons




(vw) Length of each observer's contract.

8660.140 (h)(5)(xi)(A)(2) on observer training, briefing, and debriefing registration
materials:

(2) Briefing registration materials consist of the following:

(i) Date and type of requested briefing session;

(i1) List of observers to attend the briefing session, that includes each observer's full
name (first, middle, and last names);

(iiitv) Length of each observer's contract.

8660.140 (h)(5)(xi)(B) on physical examination:

(B) Physical examination. A signed and dated statement from a licensed physician
that he or she has physically examined an observer or observer candidate. The
statement must confirm that, based on that physical examination, the observer or
observer candidate does not have any health problems or conditions that would
jeopardize that individual's safety or the safety of others while deployed, or prevent
the observer or observer candidate from performing his or her duties satisfactorily.
The statement must declare that, prior to the examination, the physician was made
aware of the duties of the observer and the dangerous, remote, and rigorous nature of
the work by reading the NMFS-prepared information. The physician's statement must
be submitted to the Observer Program Office prior to certification of an observer.
The physical exam must have occurred during the 12 months prior to the observer's

or observer candldate S deployment lhephysreran—s—statemeni—vw#e*pwe—ﬁ—nmmhs

8660.140 (h)(5)(xi)(G) on observer status report:
(G) Observer status report. Each—Fuesday—e0bserver providers must provide NMFS
with an updated list of observer deployment per observer program protocol.

Deployment information includes provider name, observer last name, observer first
name, trip start date, trip end date, status of observer, vessel name, and vessel

|dent|f|cat|on number Jeen%aetemfermaﬁen#epa#ebserverﬁhat—melueleﬁhe

8660.140 (h)(6)(v) on issuance of an observer certification:
The observer program is reviewing observer post-training deployment timelines to



assess if any enhancements and improved standards can be realized through
redrafting of the observer certification regulations.

e 8660.140 (h)(6)(vi) on maintaining the validity of an observer certification:
Revise (D) to read: (D) Successfully complete any requiredNMFS-appreved-annual
briefings as prescribed by the West Coast Groundfish Observer Program.
Revise (G) to read: (G) Successfully meet all expectations in all debriefings including
reporting for assigned debriefings_or interviews and meeting program standards.
Add (J) to read: (J) Pass a fish identification test once every 12 months.
Add (K) to read: (K) Pass safety training once every 12 months.

e 8660.140 (h)(6)(viii) on standards of behavior:
Delete (B) because it is not a ‘standard of behavior’, is already part of observer
program protocol and is already stated within prewous regulatory sections.

13. Review use of term “permit holder” in regulations and consider changing to “vessel owner.”
In regulation, the term ““permit holder™ is the owner of a vessel registered to a limited

entry permit. While this term is defined as such in regulation, it has caused some
confusion with the regulated public. In some cases, the regulated public has used the
term permit owner and permit holder interchangeably, which is not accurate. In an effort
to make the regulations more clear, NMFS will review the regulations and, where
appropriate, consider changing the term *““permit holder” to *““vessel owner’ or “owner
of a vessel registered to a limited entry permit.”

14. Revise the process for a permit holder (vessel owner) to change their vessel ownership.
Regulations at 8660.25(b)(4)(iv) do not clearly describe the process for a permit holder

(vessel owner) to request a change in vessel ownership. NMFS will revise these
regulations to clarify the process for a vessel owner to request a change in vessel
ownership through the Fisheries Permits Office. The request will include a requirement
for a copy of the new vessel registration documentation (USCG or state).

15. Delete initial issuance regulatory language.
Initial issuance of QS permits, MS permits, MS/CV endorsements, and C/P permits was a
one-time issuance based on catch history. Once appeals are done, these regulations are
no longer necessary and will be deleted to save publication space in Federal regulations.

16. Revise regulations to reflect current allowable gear types by the Pacific Fishery Management
Council in the Groundfish FMP.
The regulations for the Magnuson-Stevens Act Provisions at 8600.725, General
Prohibitions, for the Pacific Coast groundfish fishery are outdated, especially given
changes implemented through the trawl rationalization program. This revision would
make the regulations at 600.725 consistent with the authorized fisheries and gears from

10



50 CFR part 660, subparts C-G (i.e., the groundfish regulations).

600.725 General Prohibitions ----- (v) The use of any gear or participation in a fishery
not on the following list of authorized fisheries and gear is prohibited after December 1,
1999. A fish, regardless whether targeted, may be retained only if it is taken within a
listed fishery, is taken with a gear authorized for that fishery, and is taken in
conformance with all other applicable regulations. Listed gear can only be used in a
manner that is consistent with existing laws and regulations. The list of fisheries and
authorized gear does not, in any way, alter or supersede any definitions or regulations
contained elsewhere in this chapter. A person or vessel is prohibited from engaging in
fishing or employing fishing gear when such fishing gear is prohibited or restricted by
regulation under an FMP or other applicable law. However, after December 1, 1999, an
individual fisherman may notify the appropriate Council, or the Director, in the case of
Atlantic highly migratory species, of the intent to use a gear or participate in a fishery
not already on the list. Ninety days after such notification, the individual may use the
gear or participate in that fishery unless regulatory action is taken to prohibit the use of
the gear or participate in the fishery (e.g., through emergency or interim regulations).
The list of authorized fisheries and gear is as follows:

2. West Coast Groundfish Fisheries (FMP):

A. Pacific groundfish trawl fishery A. Trawl.

B. Set gillnet fishery B. Gillnet.

C. Groundfish longline and setline C. Longline.

D. Groundfish handline and hook and |D. Handline, hook and line.

E. Groundfish pot and trap fishery E. Pot, trap.

F. Recreational fishery F. Rod and reel, handline, spear, hook and line.

Proposed revisions (italicized, underlined text needs further consideration):

Fisheries by Gear — After Rationalization

LIMITED ENTRY

Bottom trawl

Midwater trawl

Demersal trawl - Scottish Seine

XXX list gears allowed with gear switching XXX
Non-groundfish trawl!

Trawl IFQ Fishery

Catcher/processor fishery Midwater traw
° ldwater traw

Mothership fishery e Midwater trawl

Fixed gear e Longline
e  Pot/trap

OPEN ACCESS

Groundfish, directed .
e line gear
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Pink shrimp

ridgeback prawn

California halibut

Sea cucumber

Non-groundfish trawl gear

Pacific halibut fishery

longline gear
Dungeness crab
Prawn Pot/trap
California Sheephead
HMS line gear

Setnet
Salmon troll gear

troll gear
California Halibut .

line gear

TRIBAL FISHERY

midwater trawl
bottom trawl
longline
pot/trap

RECREATIONAL FISHERY

Rod and reel, handline, spear, hook and line.
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