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remedies are inappropriate in that 
case. However, further investigation or 
later review may indicate the case to 
be either more or less serious than ini-
tially considered, or may otherwise re-
veal that the penalty first pursued is 
inadequate to serve the purposes of the 
Magnuson-Stevens Act. Under such cir-
cumstances, the Agency may pursue 
other remedies either in lieu of or in 
addition to the action originally taken. 
Forfeiture of the illegal catch does not 
fall within this general rule and is con-

sidered in most cases as only the ini-

tial step in remedying a violation by 

removing the ill-gotten gains of the of-

fense. 
(c) If a fishing vessel for which a per-

mit has been issued under the Magnu-

son-Stevens Act is used in the commis-

sion of an offense prohibited by section 

307 of the Magnuson-Stevens Act, 

NOAA may impose permit sanctions, 

whether or not civil or criminal action 

has been undertaken against the vessel 

or its owner or operator. In some cases, 

the Magnuson-Stevens Act requires 

permit sanctions following the assess-

ment of a civil penalty or the imposi-

tion of a criminal fine. In sum, the 

Magnuson-Stevens Act treats sanctions 

against the fishing vessel permit to be 

the carrying out of a purpose separate 

from that accomplished by civil and 

criminal penalties against the vessel or 

its owner or operator. 

[61 FR 32540, June 24, 1996, as amended at 63 

FR 7075, Feb. 12, 1998] 

§ 600.745 Scientific research activity,
exempted fishing, and exempted 
educational activity. 

(a) Scientific research activity. Nothing 

in this part is intended to inhibit or 

prevent any scientific research activity 

conducted by a scientific research ves-

sel. Persons planning to conduct sci-

entific research activities on board a 

scientific research vessel in the EEZ 

are encouraged to submit to the appro-

priate Regional Administrator or Di-

rector, 60 days or as soon as practicable 

prior to its start, a scientific research 

plan for each scientific activity. The 

Regional Administrator or Director 

will acknowledge notification of sci-

entific research activity by issuing to 

the operator or master of that vessel, 

or to the sponsoring institution, a Let-

ter of Acknowledgment. This Letter of 

Acknowledgment is separate and dis-

tinct from any permit or consultation 

required by the MMPA, the ESA, or 

any other applicable law. The Regional 

Administrator or Director will include 

text in the Letter of Acknowledgment 

informing the applicant that such a 

permit may be required and should be 

obtained from the agency prior to em-

barking on the activity. If the Regional 

Administrator or Director, after review 

of a research plan, determines that it 

does not constitute scientific research 

but rather fishing, the Regional Ad-

ministrator or Director will inform the 

applicant as soon as practicable and in 

writing. In making this determination, 

the Regional Administrator, Director, 

or designee shall consider: the merits 

of the individual proposal and the in-

stitution(s) involved; whether the pro-

posed activity meets the definition of 

scientific research activity; and wheth-

er the vessel meets all the require-

ments for a scientific research vessel. 

The Regional Administrator or Direc-

tor may also make recommendations 

to revise the research plan to ensure 

the activity will be considered to be 

scientific research activity or rec-

ommend the applicant request an EFP. 

The Regional Administrator or Direc-

tor may designate a Science and Re-

search Director, or the Assistant Re-

gional Administrator for Sustainable 

Fisheries, to receive scientific research 

plans and issue Letters of Acknowledg-

ment. In order to facilitate identifica-

tion of the activity as scientific re-

search, persons conducting scientific 

research activities are advised to carry 

a copy of the scientific research plan 

and the Letter of Acknowledgment on 

board the scientific research vessel and 

to make it available for inspection 

upon the request of any authorized offi-

cer. It is recommended that for any sci-

entific research activity, any fish, or 

parts thereof, retained pursuant to 

such activity be accompanied, during 

any ex-vessel activities, by a copy of 

the Letter of Acknowledgment. Activ-

ity conducted in accordance with a sci-

entific research plan acknowledged by 

such a Letter of Acknowledgment is 

presumed to be scientific research ac-

tivity. An authorized officer may over-

come this presumption by showing that 
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an activity does not fit the definition 

of scientific research activity or is out-

side the scope of the scientific research 

plan. 

(b) Exempted fishing—(1) General. A 

NMFS Regional Administrator or Di-

rector may authorize, for limited test-

ing, public display, data collection, ex-

ploratory fishing, compensation fish-

ing, conservation engineering, health 

and safety surveys, environmental 

cleanup, and/or hazard removal pur-

poses, the target or incidental harvest 

of species managed under an FMP or 

fishery regulations that would other-

wise be prohibited. Exempted fishing 

may not be conducted unless author-

ized by an EFP issued by a Regional 

Administrator or Director in accord-

ance with the criteria and procedures 

specified in this section. Compensation 

fishing must be conducted under an 

EFP if the activity would otherwise be 

prohibited by applicable regulations 

unless the activity is specifically au-

thorized under an FMP or a scientific 

research permit. Conservation engi-

neering that does not meet the defini-

tion of scientific research activity, but 

does meet the definition of fishing 

must be conducted under an EFP if the 

activity would otherwise be prohibited 

by applicable regulations. Data collec-

tion designed to capture and land quan-

tities of fish for product development, 

market research, and/or public display 

must be permitted under exempted 

fishing procedures. An EFP exempts a 

vessel only from those regulations 

specified in the EFP. All other applica-

ble regulations remain in effect. The 

Regional Administrator or Director 

may charge a fee to recover the admin-

istrative expenses of issuing an EFP. 

The amount of the fee will be cal-

culated, at least annually, in accord-

ance with procedures of the NOAA 

Handbook for determining administra-

tive costs of each special product or 

service; the fee may not exceed such 

costs. Persons may contact the appro-

priate Regional Administrator or Di-

rector to determine the applicable fee. 

(2) Application. An applicant for an 

EFP shall submit a completed applica-

tion package to the appropriate Re-

gional Administrator or Director, as 

soon as practicable and at least 60 days 

before the desired effective date of the 

EFP. Submission of an EFP applica-

tion less than 60 days before the de-

sired effective date of the EFP may re-

sult in a delayed effective date because 

of review requirements. The applica-

tion package must include payment of 

any required fee as specified by para-

graph (b)(1) of this section, and a writ-

ten application that includes, but is 

not limited to, the following informa-

tion: 

(i) The date of the application. 

(ii) The applicant’s name, mailing ad-

dress, and telephone number. 

(iii) A statement of the purposes and 

goals of the exempted fishery for which 

an EFP is needed, including justifica-

tion for issuance of the EFP. 

(iv) For each vessel to be covered by 

the EFP, as soon as the information is 

available and before operations begin 

under the EFP: 

(A) A copy of the USCG documenta-

tion, state license, or registration of 

each vessel, or the information con-

tained on the appropriate document. 

(B) The current name, address, and 

telephone number of the owner and 

master, if not included on the docu-

ment provided for the vessel. 

(v) The species (target and inci-

dental) expected to be harvested under 

the EFP, the amount(s) of such harvest 

necessary to conduct the exempted 

fishing, the arrangements for disposi-

tion of all regulated species harvested 

under the EFP, and any anticipated 

impacts on the environment, including 

impacts on fisheries, marine mammals, 

threatened or endangered species, and 

EFH. 

(vi) For each vessel covered by the 

EFP, the approximate time(s) and 

place(s) fishing will take place, and the 

type, size, and amount of gear to be 

used. 

(vii) The signature of the applicant. 

(viii) The Regional Administrator or 

Director, as appropriate, may request 

from an applicant additional informa-

tion necessary to make the determina-

tions required under this section. An 

incomplete application or an applica-

tion for which the appropriate fee has 

not been paid will not be considered 

until corrected in writing and the fee 

paid. An applicant for an EFP need not 

be the owner or operator of the ves-

sel(s) for which the EFP is requested. 
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(3) Issuance. (i) The Regional Admin-

istrator or Director, as appropriate, 

will review each application and will 

make a preliminary determination 

whether the application contains all of 

the required information and con-

stitutes an activity appropriate for fur-

ther consideration. If the Regional Ad-

ministrator or Director finds that any 

application does not warrant further 

consideration, both the applicant and 

the affected Council(s) will be notified 

in writing of the reasons for the deci-

sion. If the Regional Administrator or 

Director determines that any applica-

tion warrants further consideration, 

notification of receipt of the applica-

tion will be published in the FEDERAL 

REGISTER with a brief description of 

the proposal. Interested persons will be 

given a 15- to 45-day opportunity to 

comment on the notice of receipt of the 

EFP application. In addition, com-

ments may be requested during public 

testimony at a Council meeting. If the 

Council intends to take comments on 

EFP applications at a Council meeting, 

it must include a statement to this ef-

fect in the Council meeting notice and 

meeting agenda. Multiple applications 

for EFPs may be published in the same 

FEDERAL REGISTER document and may 

be discussed under a single Council 

agenda item. The notification may es-

tablish a cut-off date for receipt of ad-

ditional applications to participate in 

the same, or a similar, exempted fish-

ing activity. The Regional Adminis-

trator or Director will also forward 

copies of the application to the Coun-

cil(s), the U.S. Coast Guard, and the 

appropriate fishery management agen-

cies of affected states, accompanied by 

the following information: 

(A) The effect of the proposed EFP on 

the target and incidental species, in-

cluding the effect on any TAC. 

(B) A citation of the regulation or 

regulations that, without the EFP, 

would prohibit the proposed activity. 

(C) Biological information relevant 

to the proposal, including appropriate 

statements of environmental impacts, 

including impacts on fisheries, marine 

mammals, threatened or endangered 

species, and EFH. 

(ii) If the application is complete and 

warrants additional consultation, the 

Regional Administrator or Director 

may consult with the appropriate 

Council(s) concerning the permit appli-

cation during the period in which com-

ments have been requested. The Coun-

cil(s) or the Regional Administrator or 

Director shall notify the applicant in 

advance of any public meeting at which 

the application will be considered, and 

offer the applicant the opportunity to 

appear in support of the application. 

(iii) As soon as practicable after re-

ceiving a complete application, includ-

ing all required analyses and consulta-

tions (e.g., NEPA, EFH, ESA and 

MMPA), and having received responses 

from the public, the agencies identified 

in paragraph (b)(3)(i) of this section, 

and/or after the consultation, if any, 

described in paragraph (b)(3)(ii) of this 

section, the Regional Administrator or 

Director shall issue the EFP or notify 

the applicant in writing of the decision 

to deny the EFP and the reasons for 

the denial. Grounds for denial of an 

EFP include, but are not limited to, 

the following: 

(A) The applicant has failed to dis-

close material information required, or 

has made false statements as to any 

material fact, in connection with his or 

her application; or 

(B) According to the best scientific 

information available, the harvest to 

be conducted under the permit would 

detrimentally affect the well-being of 

the stock of any regulated species of 

fish, marine mammal, threatened or 

endangered species, or EFH; or 

(C) Issuance of the EFP would have 

economic allocation as its sole purpose 

(other than compensation fishing); or 

(D) Activities to be conducted under 

the EFP would be inconsistent with 

the intent of this section, the manage-

ment objectives of the FMP, or other 

applicable law; or 

(E) The applicant has failed to dem-

onstrate a valid justification for the 

permit; or 

(F) The activity proposed under the 

EFP could create a significant enforce-

ment problem. 

(iv) The decision of a Regional Ad-

ministrator or Director to grant or 

deny an EFP is the final action of 

NMFS. If the permit, as granted, is sig-

nificantly different from the original 

application, or is denied, NMFS may 

publish notification in the FEDERAL 

VerDate Sep<11>2014 16:08 Jan 26, 2015 Jkt 232239 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 Q:\50\50V12.TXT 31



113 

Fishery Conservation and Management § 600.745 

REGISTER describing the exempted fish-

ing to be conducted under the EFP or 

the reasons for denial. 

(v) The Regional Administrator or 

Director should attach, as applicable, 

terms and conditions to the EFP, con-

sistent with the purpose of the exempt-

ed fishing and as otherwise necessary 

for the conservation and management 

of the fishery resources and the marine 

environment, including, but not lim-

ited to: 

(A) The maximum amount of each 

regulated species that can be harvested 

and landed during the term of the EFP, 

including trip limitations, where ap-

propriate. 

(B) The number, size(s), name(s), and 

identification number(s) of the ves-

sel(s) authorized to conduct fishing ac-

tivities under the EFP. 

(C) A citation of the regulations from 

which the vessel is exempted. 

(D) The time(s) and place(s) where 

exempted fishing may be conducted. 

(E) The type, size, and amount of 

gear that may be used by each vessel 

operated under the EFP. 

(F) Whether observers, a vessel moni-

toring system, or other electronic 

equipment must be carried on board 

vessels operating under the EFP, and 

any necessary conditions, such as 

predeployment notification require-

ments. 

(G) Data reporting requirements nec-

essary to document the activities, in-

cluding catches and incidental catches, 

and to determine compliance with the 

terms and conditions of the EFP and 

established time frames and formats 

for submission of the data to NMFS. 

(H) Other conditions as may be nec-

essary to assure compliance with the 

purposes of the EFP, consistent with 

the objectives of the FMP and other 

applicable law. 

(I) Provisions for public release of 

data obtained under the EFP that are 

consistent with NOAA confidentiality 

of statistics procedures at set out in 

subpart E. An applicant may be re-

quired to waive the right to confiden-

tiality of information gathered while 

conducting exempted fishing as a con-

dition of an EFP. 

(4) Acknowledging permit conditions. 
Upon receipt of an EFP, the permit 

holder must date and sign the permit, 

and retain the permit on board the ves-

sel(s). The permit is not valid until 

signed by the permit holder. In signing 

the permit, the permit holder: 

(i) Agrees to abide by all terms and 

conditions set forth in the permit, and 

all restrictions and relevant regula-

tions; and 

(ii) Acknowledges that the authority 

to conduct certain activities specified 

in the permit is conditional and subject 

to authorization and revocation by the 

Regional Administrator or Director. 

(5) Duration. Unless otherwise speci-

fied in the EFP or a superseding notice 

or regulation, an EFP is valid for no 

longer than 1 year. EFPs may be re-

newed following the application proce-

dures in this section. 

(6) Alteration. Any permit that has 

been altered, erased, or mutilated is in-

valid. 

(7) Inspection. Any EFP issued under 

this section must be carried on board 

the vessel(s) for which it was issued. 

The EFP must be presented for inspec-

tion upon request of any authorized of-

ficer. Any fish, or parts thereof, re-

tained pursuant to an EFP issued 

under this paragraph must be accom-

panied, during any ex-vessel activities, 

by a copy of the EFP. 

(8) Inspection. Any EFP issued under 

this section must be carried on board 

the vessel(s) for which it was issued. 

The EFP must be presented for inspec-

tion upon request of any authorized of-

ficer. 

(9) Sanctions. Failure of a permittee 

to comply with the terms and condi-

tions of an EFP may be grounds for 

revocation, suspension, or modification 

of the EFP with respect to all persons 

and vessels conducting activities under 

the EFP. Any action taken to revoke, 

suspend, or modify an EFP for enforce-

ment purposes will be governed by 15 

CFR part 904, subpart D. 

(c) Reports. (1) NMFS requests that 

persons conducting scientific research 

activities from scientific research ves-

sels submit a copy of any report or 

other publication created as a result of 

the activity, including the amount, 

composition, and disposition of their 

catch, to the appropriate Science and 

Research Director and Regional Ad-

ministrator or Director. 
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(2) Upon completion of the activities 

of the EFP, or periodically as required 

by the terms and conditions of the 

EFP, persons fishing under an EFP 

must submit a report of their catches 

and any other information required, to 

the appropriate Regional Adminis-

trator or Director, in the manner and 

within the time frame specified in the 

EFP, but no later than 6 months after 

concluding the exempted fishing activ-

ity. Persons conducting EFP activities 

are also requested to submit a copy of 

any publication prepared as a result of 

the EFP activity. 

(d) Exempted educational activities—(1) 

General. A NMFS Regional Adminis-

trator or Director may authorize, for 

educational purposes, the target or in-

cidental harvest of species managed 

under an FMP or fishery regulations 

that would otherwise be prohibited. 

The trade, barter or sale of fish taken 

under this authorization is prohibited. 

The decision of a Regional Adminis-

trator or Director to grant or deny an 

exempted educational activity author-

ization is the final action of NMFS. Ex-

empted educational activities may not 

be conducted unless authorized in writ-

ing by a Regional Administrator or Di-

rector in accordance with the criteria 

and procedures specified in this sec-

tion. Such authorization will be issued 

without charge. 

(2) Application. An applicant for an 

exempted educational activity author-

ization shall submit to the appropriate 

Regional Administrator or Director, at 

least 15 days before the desired effec-

tive date of the authorization, a writ-

ten application that includes, but is 

not limited to, the following informa-

tion: 

(i) The date of the application. 

(ii) The applicant’s name, mailing ad-

dress, and telephone number. 

(iii) A brief statement of the purposes 

and goals of the exempted educational 

activity for which authorization is re-

quested, including a general descrip-

tion of the arrangements for disposi-

tion of all species collected. 

(iv) Evidence that the sponsoring in-

stitution is a valid educational institu-

tion, such as accreditation by a recog-

nized national or international accredi-

tation body. 

(v) The scope and duration of the ac-

tivity. 

(vi) For each vessel to be covered by 

the authorization: 

(A) A copy of the U.S. Coast Guard 

documentation, state license, or reg-

istration of the vessel, or the informa-

tion contained on the appropriate doc-

ument. 

(B) The current name, address, and 

telephone number of the owner and 

master, if not included on the docu-

ment provided for the vessel. 

(vii) The species and amounts ex-

pected to be caught during the exempt-

ed educational activity, and any antici-

pated impacts on the environment, in-

cluding impacts on fisheries, marine 

mammals, threatened or endangered 

species, and EFH. 

(viii) For each vessel covered by the 

authorization, the approximate time(s) 

and place(s) fishing will take place, and 

the type, size, and amount of gear to be 

used. 

(ix) The signature of the applicant. 

(x) The Regional Administrator or 

Director may request from an appli-

cant additional information necessary 

to make the determinations required 

under this section. An incomplete ap-

plication will not be considered until 

corrected in writing. 

(3) Issuance. (i) The Regional Admin-

istrator or Director, as appropriate, 

will review each application and will 

make a determination whether the ap-

plication contains all of the required 

information, is consistent with the 

goals, objectives, and requirements of 

the FMP or regulations and other ap-

plicable law, and constitutes a valid ex-

empted educational activity. The ap-

plicant will be notified in writing of 

the decision within 5 working days of 

receipt of the application. 

(ii) The Regional Administrator or 

Director should attach, as applicable, 

terms and conditions to the authoriza-

tion, consistent with the purpose of the 

exempted educational activity and as 

otherwise necessary for the conserva-

tion and management of the fishery re-

sources and the marine environment, 

including, but not limited to: 

(A) The maximum amount of each 

regulated species that may be har-

vested. 
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(B) A citation of the regulations from 

which the vessel is being exempted. 

(C) The time(s) and place(s) where 

the exempted educational activity may 

be conducted. 

(D) The type, size, and amount of 

gear that may be used by each vessel 

operated under the authorization. 

(E) Data reporting requirements nec-

essary to document the activities and 

to determine compliance with the 

terms and conditions of the exempted 

educational activity. 

(F) Such other conditions as may be 

necessary to assure compliance with 

the purposes of the authorization, con-

sistent with the objectives of the FMP 

or regulations. 

(G) Provisions for public release of 

data obtained under the authorization, 

consistent with NOAA confidentiality 

of statistics procedures in subpart E. 

An applicant may be required to waive 

the right to confidentiality of informa-

tion gathered while conducting ex-

empted educational activities as a con-

dition of the authorization. 

(iii) The authorization will specify 

the scope of the authorized activity 

and will include, at a minimum, the 

duration, vessel(s), persons, species, 

and gear involved in the activity, as 

well as any additional terms and condi-

tions specified under paragraph 

(d)(3)(ii) of this section. 

(4) Duration. Unless otherwise speci-

fied, authorization for an exempted 

educational activity is effective for no 

longer than 1 year, unless revoked, sus-

pended, or modified. Authorizations 

may be renewed following the applica-

tion procedures in this section. 

(5) Alteration. Any authorization that 

has been altered, erased, or mutilated 

is invalid. 

(6) Transfer. Authorizations issued 

under this paragraph (d) are not trans-

ferable or assignable. 

(7) Inspection. Any authorization 

issued under this paragraph (d) must be 

carried on board the vessel(s) for which 

it was issued, or be in the possession of 

at least one of the persons identified in 

the authorization, who must be present 

while the exempted educational activ-

ity is being conducted. The authoriza-

tion must be presented for inspection 

upon request of any authorized officer. 

Activities that meet the definition of 

‘‘fishing,’’ despite an educational pur-

pose, are fishing. An authorization may 

allow covered fishing activities; how-

ever, fishing activities conducted out-

side the scope of an authorization for 

exempted educational activities are il-

legal. Any fish, or parts thereof, re-

tained pursuant to an authorization 

issued under this paragraph must be 

accompanied, during any ex-vessel ac-

tivities, by a copy of the authorization. 

(e) Observers. NMFS-sanctioned ob-

servers or biological technicians con-

ducting activities within NMFS-ap-

proved sea sampling and/or observer 

protocols are exempt from the require-

ment to obtain an EFP. For purposes 

of this section, NMFS-sanctioned ob-

servers or biological technicians in-

clude NMFS employees, NMFS observ-

ers, observers who are employees of 

NMFS-contracted observer providers, 

and observers who are employees of 

NMFS-permitted observer providers. 

[61 FR 32540, June 24, 1996, as amended at 63 

FR 7075, Feb. 12, 1998; 74 FR 42794, Aug. 25, 

2009] 

§ 600.746 Observers. 

(a) Applicability. This section applies 

to any fishing vessel required to carry 

an observer as part of a mandatory ob-

server program or carrying an observer 

as part of a voluntary observer pro-

gram under the Magnuson-Stevens Act, 

MMPA (16 U.S.C. 1361 et seq.), the ATCA 

(16 U.S.C. 971 et seq.), the South Pacific 

Tuna Act of 1988 (16 U.S.C. 973 et seq.), 

or any other U.S. law. 

(b) Observer safety. An observer will 

not be deployed on, or stay aboard, a 

vessel that is inadequate for observer 

deployment as described in paragraph 

(c) of this section. 

(c) Vessel inadequate for observer de-
ployment. A vessel is inadequate for ob-

server deployment if it: 

(1) Does not comply with the applica-

ble regulations regarding observer ac-

commodations (see 50 CFR parts 229, 

285, 300, 600, 622, 635, 648, 660, and 679), 

or 

(2) Has not passed a USCG Commer-

cial Fishing Vessel Safety Examina-

tion, or for vessels less than 26 ft (8 m) 

in length, has not passed an alternate 

safety equipment examination, as de-

scribed in paragraph (g) of this section. 
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