Agenda Item H.1
Situation Summary
November 2012

CURRENT ENFORCEMENT ISSUES

The Northwest and Southwest Divisions of the NOAA Office of Law Enforcement (OLE) will
provide a joint report on NMFS enforcement activities and enforcement priorities for the coming
year. The OLE regional priorities are updated annually. NMFS is seeking comment on these
priorities from the general public, nongovernmental organizations, the Council, state and Federal
partners (Agenda Item H.1.b, NMFS Report). Last year’s Council comments on enforcement
priorities are provided here as Agenda Item H.l.a, Attachment 1. Comments affecting
Oregon/Washington should be sent to Mr. Todd Dubois at the NW Division of the OLE and
comments on California issues should go to Ms. Martina Sagapolu at the SW Division of the
OLE. The comments received at the division offices will be forwarded to the OLE headquarters
for consideration in setting priorities in the coming year.

Council Action:

1. Provide comments on regional enforcement priorities.
2. Other guidance as appropriate.

Reference Materials:

1. Agenda Item H.1l.a, Attachment 1, December 14, 2011 letter to OLE from Executive Director
Don Mclsaac on enforcement priorities for 2012,
2. Agenda Item H.1.b, NMFS Report.

Agenda Order:

Agenda Item Overview Jim Seger
Federal Fishery Enforcement Priorities Report Martina Sagapolu and Bill Giles
Reports and Comments of Advisory Bodies and Management Entities

Public Comment

Council Action: Provide Comments on Regional Enforcement Priorities and Guidance, as
Needed

Pop o
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Agenda Item H.1.a
Attachment 1
November 2012

Pacific Fishery Management Council
7700 NE Ambassador Place, Suite 101, Portland, OR 97220-1384

Phone 503-820-2280 | Toll free 866-806-7204 | Fax 503-820-2299 | www.pcounctl.org
Dan Wolford, Chairman Donald O. Mclsaac, Executive Director

December 14, 2011

Northwest Division

Special Agent in Charge Vickie Nomura
7600 NE Sand Point Way NE

Seattle, WA 98115

Southwest Division

Special Agent in Charge Don Masters
501 W. Ocean Blvd, Suite 4300

Long Beach, CA 90802

Subject: Annual National and Regional Enforcement Priorities, Comment Deadline December
15,2011

Dear Ms. Nomura and Mr. Masters:

At its November 1-7, 2011 meeting in Costa Mesa, California, the Pacific Fishery Management
Council (Pacific Council) reviewed the letter from National Oceanic and Atmospheric
Administration (NOAA) Office of Law Enforcement (OLE) Director Bruce Buckson, dated
October 12, 2011 concerning NOAA Enforcement priorities. The Pacific Council considered
public comment and written statements from four established advisory bodies, including their
Enforcement Consultants committee comprised of NMFS, Washington State, Oregon State,
California State, and US Coast Guard law enforcement representatives, before tasking the
transmittal of this letter. The Pacific Council sincerely appreciates the NOAA OLE outreach
efforts on this important matter, and asks that you distribute this letter appropriately for full
consideration in relevant decision-making.

NOAA OLE is seeking input with respect to (1) “setting annual priorities at the national and
regional level,” and (2) “how the agency can develop national and regional priorities that
reflect:

= The potential effective and or threat of non-compliance to the resource
» The status of the resource

» Efforts to improve compliance

» Opportunities for deterrence

= Catch share programs

= Efforts on cases outside specific priorities

* Available resources

» Other considerations as warranted”
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In response, this letter (1) recommends a process or a road map that prioritizes living marine
resource protection issues, and (2) identifies regional priorities so that they can be compared
nationally in an effort to set direction. The planning model used on the west coast normally
results in a consistent set of living marine resource enforcement priorities between the state and
Federal enforcement programs.

IDENTIFYING A PROCESS

Our experience on the West Coast demonstrates that the processes associated with the Pacific
Council and Joint Enforcement Agrecments (JEAs) maximize the effectiveness of law
enforcement by defining Pacific Coast and the nation’s marine fisheries protection priorities,
supporting comprehensive cooperative planning efforts, and enabling inter-jurisdictional
fisheries enforcement operations. The Pacific Council has convened an Enforcement
Consultants advisory body that actively participates in the Pacific Council process and advises
the Pacific Council on regulations and outcomes associated with implementation. The
enforcement representatives on that panel report that the Pacific Council takes their enforcement
concerns seriously when making regulatory decisions. This connectivity is central to success in
identifying priorities and carrying them out in a manner that results in real protection for the
resource.

The Pacific Council view is that, at least in the broad sense, national priorities should mirror
regional priorities, and vice-versa. Priorities should be set at the regional fisheries council level
and cascade down in the form of direct patrol and investigative operations. Pacific Council
protection priorities are heavily considered when developing the operational portion of JEAs.
Field operations are then led by state enforcement personnel that can leverage patrol resources
when there is limited Federal presence, complement the investigative role of NOAA Agents,
determine compliance, identify and report on regulatory deficiencies, and bridge jurisdictional

gaps.
REGIONAL ENFORCEMENT PRIORITIES

The Pacific Council believes that the highest priority should be effective and efficient
enforcement of the Pacific Council’s enforcement priorities and Federal regulations protecting
endangered species. When it comes to enforcing Federal regulations, uniformed state officers,
wardens, and troopers have a role, and NOAA OLE agents have a role. Federal and state
operations must be complementary of one another in a way that addresses the considerations
Director Buckson notes in his letter to the Pacific Council; e.g. status of the resource,
opportunities for deterrence, available resources, etc. In the Pacific Council’s view, the
enforcement priority-setting mission cannot be accomplished without analyzing the roles of
Federal and state officers at the same time.

NOAA is considering a change in enforcement strategy that places uniformed NOAA Officers
in the field at the expense of filling vacant Special Agent positions. The West Coast States
have developed and implemented an enforcement model that capitalizes on the strengths of the
Federal and state JEA partnership to address Federal and Pacific Council enforcement
priorities. The West Coast model has the ability to leverage over 600 general authority officers



Page 3

that are already present and engaged in the community-based resource protection effort. The
model takes advantage of the State partners’ infrastructure in place, as well as trained, equipped
and supervised personnel, already deployed to meet uniformed patrol needs. An important part
of the time-tested West Coast model is the important role current NOAA Special Agents fulfill-
-as the necessary corresponding “detective force” with state and United States Coast Guard
(USCQG) partners.

We are concerned NOAA does not have adequate infrastructure in place to properly support a
uniformed contingent, as is currently proposed. This approach appears to be duplicative of the
state’s ability to perform uniformed Federal fishery patrol functions. Investing in a “new”
program versus using existing cost-efficient and available state resources does not make good
sense in a time of increased fiscal challenges at the Federal and state levels.

Effectiveness on complex enforcement issues/priorities requires both patrol and detective or
investigative functions. The patrol and detective/investigative functions are fundamentally
different from each other. One aspect of enforcement requires cali-for-service patrol officers
focused on the responsibilities of day-to-day and emphasis patrols. The other aspect requires
an investigative agent that is not consumed with the responsibilities that come with day-to-
day patrols, and instead can focus and commit the time required to investigate large, complex
cases. While many investigations are often a result of an initial uniformed officer, an investment
in an agent/detective force is necessary if violations discovered at the field level are elevated.

Someone needs to have the time and latitude to focus on egregious offenses such as large-scale
fraud. The expertise needed to be competent and successful in detecting, investigating, and
eventually taking action on major fisheries cases necessitates a well-trained work force. It
is critical to hire and train NOAA investigators with the requisite skill set to perform these
complex fisheries investigations and ensure their effectiveness.

Recognizing that the highest priority should be maintaining the cohesive web of the successful
Federal-state partnership in current existence on the west coast, we offer the following as issue-
specific marine resource priorities.

PRIORITY ONE

ESA-listed fish/Overfished species: Given that virtually every west coast marine and
associated freshwater tributary is occupied by ESA-listed or overfished species, providing
access to healthy populations while avoiding impacts to recovering species is a typical challenge
for the Pacific Council. As a result, commercial and recreational opportunities are tied to some
of the most complex management strategies in the nation. Trawl rationalization involving over
90 species of groundfish provide one example. Adequate enforcement of related measures is the
key to being able to successfully prosecute fisheries without negative effects on stock rebuilding
efforts.

Anadromous species provide a second example. For these species, adequate enforcement
means providing a law enforcement presence throughout the range of migrating fish, not just
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saltwater areas. Pacific salmon, steelhead, and Eulachon rely on thousands of miles of
freshwater spawning and rearing habitats far inland from the Pacific Coast. If illegal take of
sensitive species and habitat destruction goes unchecked, the repercussions will be felt in

fisheries that occur elsewhere.

Unfortunately, West Coast ESA listings are not limited to just fish. Several marine
mammals have this distinction, and require law enforcement presence to monitor and control

human interactions.

Related State Activities:

o [ESA-listed fish protection in_marine/freshwater: patrolling closed seasons and take
prohibitions, enforcing selective fishery regulations, detecting and enforcing
hydraulic and other habitat laws.

e ESA-listed marine mammals: enforcing vessel interactions with Southern Resident
Orca Whales, human interactions with other listed marine mammal species along the
coast.

» Overfished groundfish stocks: patrolling marine protected areas and conservation
lines, enforcing laws related to Trawl Rationalization and other sectors of the
groundfish fishery, monitoring catch accounting.

Related Federal Activities:
= Coordinate cooperative compliance programs in watersheds with a history of water
diverston, barriers to fish passage, and screening.
» Assisting in and coordinating investigations involving egregious hydraulics
violations and habitat damage.
» Investigate large-scale ESA take case referrals.

PRIORITY TWO

Protection of Healthy Stocks: At-sea and dockside law enforcement presence during
commercial and recreational fisheries under a Federal management plan is important to both
a fair playing field for participants and fishery sustainability.

Related State Activities:
« Patrolling the Exclusive Economic Zone (EEZ) by vessel to ensure compliance
with limits, gear requirements, area closures and seasons.
= Patrolling dockside to ensure compliance with limits and seasons. Particular focus
should be on species, daily, trip, weekly, monthly and cap limits and total catch
accounting,.

Related Federal Activities:
» Investigate field referrals involving significant catch accounting violations and fraud.
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PRIORITY THREE

Lacey Act Enforcement / Domestic Undocumented fish: In general, when fish and shellfish
resources have been taken in violation of state, Federal, or tribal law, have a nexus with
commerce, and are transported across a state or an international border, a violation of the
Federal Lacey Act has occurred. Expanding patrol and inspection activities beyond fishing
grounds and typical fish delivery sites is critical to taking the profit out of poaching, protecting
the integrity of legitimate commercial industry, and determining whether catch was fully
accounted for. Successfully tracing products through a highly mobile market is reliant on an
investment of time conducting inspections at border crossings with Canada, Mexico and
adjoining states, as well as cold storage facilities, shippers, and retail markets.

State Officers/Troopers have the broad inspection authority over commercial businesses engaged
in dealing, shipping, transporting, storing, selling, or buying natural resources that is necessary
to detect large-scale abuses.

Related State Activities:
= Border inspections on inbound and outbound commercial fisheries products to
ensure compliance with harvest and catch accounting regulations
= Ground and air shipper inspections
+ Market place inspections that detect undocumented fish, illegal commercialization, and
misbranding or mislabeling events that undermine commercial fishing business and
defraud consumers

Related Federal Activities:
= Focus on large scale violations involving the movement of illegally taken or
marketed fish with interstate or international nexus
» Lead and coordinate multi-jurisdictional approach to investigations

PRIORITY FOUR

Illegal Foreign Fishing Incursions: Obviously the presence of vessels fishing illegally
disadvantages our fishermen and industry through competition for limited resources. But just as
important, it compromises fishery management plans. Other ancillary impacts occur through
unreported catch and failing to follow strategies that were designed for fishery sustainability.
Given how tightly resources are managed today, a small number of non-compliance events can
have profound impacts on legitimate U.S. commercial fishing operations.

Related State Activities:
= On the water patrol presence
» Collaborating with other law enforcement entities with joint border concerns

Related Federal Activities:
= Coordinate the cross jurisdictional investigative response.
» Investigate large scale illegal harvests
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USCG COMMENTS

The US Coast Guard is an important partner in the West Coast enforcement efforts. The Pacific
Council understands that the USCG will be providing comments separately and strongly
encourages their consideration in your decision-making process.

Thank you for this opportunity to provide comments on enforcement priorities on behalf of the
Pacific Council.

Sincerely,

v

D.O. Mecl
Executive

¢, Ph.D.
irector

C: Pacific Council members
Enforcement Consultants
Mr. Bruce Buckson
Mr, Terry Duhn

ZA\master\Corr-draft\Enforcement\EnfPrioritiesComment Decl5 DOM.docx



UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
National Marine Fisheries Service

Office of Law Enforcement (OLE)

Headquarters

8484 Georgia Avenue

Suite 415 #

Silver Spring, Maryland 20910

Agenda Item H.1.b
NMEFS Report
November 2012

October 15, 2012

Donald Mclssac

Executive Director Pacific Fishery Management Council
7700 NE Ambassador Place, Suite 101

Portland, OR 98220-1384

Dear Director Mclssac,

The NOAA Fisheries Office of Law Enforcement (OLE) and the NOAA Office of General
Counsel for Enforcement and Litigation (GCEL) are seeking comment for the pubhc and other
interested Stakeholders and setting annual priorities at the regional level.

The priorities adopted will support NOAA’s statutory mandates to manage marine resources and
Department of Commerce and NOAA strategic goals. We intent to utilize stakeholder
recommendations, emphasize partnerships with State and Federal partners, work to increase
compliance4 and implement the priorities in a manner that will result in effective and fair
enforcement programs.

Regional enforcement proposals will be reviewed annually and national priorities every two
years.

NOAA is interested in recommendations from all interested parties on how the agency can
develop national and regional priorities that reflect:

o The potential effective and/or threat of non-compliance to the resource
(high, medium, low);

¢ The status of the resource

(e.g. endangered, threatened, depleted, overfished, overfishing occurring, etc.);
Efforts to impreve compliance;
Catch share programs;
Opportunities for deterrence
Efforts on cases outside specific priorities;
Available resources, and
Other considerations, as warranted

I request this letter be included in the November 2012 briefing book for the upcoming Council
Meeting. Acting Special Agents in Charge Martina Sagapolu and Todd Dubois will attend the



Costa Mesa Council Meeting and they will also be available to schedule meeting with interested
parties. If the Council or any interested party wishes to provide recommendations atter the
Council meeting, written comments may be forwarded to the Regional NOAA Acting S}I)ecial

Agents in Charge (contact information listed below) no later than December 13/58prla Item H.1.b
NMEFS Report
Thank you for your assistance in this matter. November 2012

ruce Buckson
irector
Office of Law &nforcement

Southwest Division

Acting Special Agent in Charge Martina Sagapoiu
501 W Ocean Blvd Suite 4300

Long Beach, CA 90802

562-980-4050

Martina.Sagapolu@noaa.gov

Northwest Division

Acting Special Agent in Charge Todd Dubois
7600 Sand Point Way NE '

Seattle, WA 98115

206-526-6133 / 301-427-2300
Todd.Duboid@noaa.gov

cc:  Martina Sagapolu
Todd Dubois



Agenda Item H.1.c
Supplemental CPSAS Report
November 2012

COASTAL PELAGIC SPECIES ADVISORY SUBPANEL REPORT ON
CURRENT ENFORCEMENT ISSUES

The Coastal Pelagic Species Advisory Subpanel (CPSAS) notes that there are overlapping
jurisdictions involved in the management of West Coast pelagic fisheries. Therefore, the CPSAS
recommends that the National Oceanic and Atmospheric Administration (NOAA) Office of Law
Enforcement (OLE) emphasize coordination with state enforcement officials to provide
uniformity from the fishing grounds to the point of delivery and subsequent distribution.
Promoting a policy of Federal and state cooperation in the areas of patrol and data sharing is the
most cost effective means to improve compliance and deterrence.

PFMC
11/04/12



Agenda Item H.1.c
Supplemental EC Report
November 2012

ENFORCEMENT CONSULTANTS REPORT ON
CURRENT ENFORCEMENT ISSUES

The Enforcement Consultants (EC) reviewed the letter to the Council from National Oceanic and
Atmospheric Administration (NOAA) Office of Law Enforcement (OLE) Director Bruce
Buckson dated October 15, 2012 concerning a request for comment on NOAA’s Regional
enforcement priorities. The EC supports re-submission to NOAA of the letter from the Council
dated December 14, 2011 commenting on National and Regional enforcement priorities. The EC
believes that this letter accurately reflects the needed West Coast enforcement priorities.

Another enforcement issue has been brought to the attention of the Enforcement Consultants.
The U.S. Coast Guard (USCG) has discovered that there are vessels with Vessel Monitoring
System (VMS) that are not submitting valid declarations prior to departing port to fish. These
vessels received and installed VMS units through the reimbursement program. The motive may
have been that they would someday meet the conditions that require VMS by being registered for
use with a groundfish limited entry permit, using non-groundfish trawl gear to fish in the
Exclusive Economic Zone (EEZ), or fish open access gear for groundfish in the EEZ. The
vessels in question have not yet met these conditions and, as a result, are leaving a VMS track
without having the legal requirement to make a valid declaration.

This has caused a drain on enforcement resources and time to verify the activity of these vessels.
The Enforcement Consultants recommend the Council propose a regulatory change requiring all
vessels with a NOAA approved VMS to submit a valid declaration prior to leaving port to fish in
the U.S. EEZ off the West Coast. This requirement would replace the current VMS declaration
requirements at 50CFR660.13. This change would not expand the requirement for additional
vessels to carry VMS.

PFMC
11/04/12



Agenda Item H.1.c
Supplemental GAP Report
November 2012

GROUNDFISH ADVISORY SUBPANEL REPORT ON
CURRENT ENFORCEMENT ISSUES

The Groundfish Advisory Subpanel (GAP) received a report on the NOAA Office of Law Enforcement
(OLE) priorities and a request for comments on what those priorities should be for the coming year.

The GAP expressed its appreciation for the good working relationship between OLE, State enforcement
agencies, the Coast Guard, and fishery stakeholders that has been developed in the Pacific Council region.
The GAP believes that our Council should be looked at as an example of how a cooperative relationship
should work.

In general, the GAP endorses the comments made by the Council to OLE last year. The only potential
concern expressed by the GAP is that OLE not allow its new deployment model to jeopardize cooperation
with State enforcement agencies or undermine the existing Joint Enforcement Agreements. Fishery
participants are able to work closely with State enforcement agents and the GAP encourages OLE to have
its new uniformed patrol agents develop similar ties with local communities.

PFMC
11/04/12



Agenda Item H.1.c
Supplemental HC Report
November 2012

HABITAT COMMITTEE COMMENTS ON
CURRENT ENFORCEMENT ISSUES

The Habitat Committee (HC) recommends that enforcement of environmental laws that protect
fish habitat and follow-up prosecution of environmental crimes be conducted with equal vigor as
enforcement of fisheries laws. The HC also encourages enforcement agencies to provide internal
and external education about laws protecting habitat.

PFMC
11/03/12
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