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MONTEREY BAY NATIONAL MARINE SANCTUARY (MBNMS) PROPOSED 
ECOSYSTEM BASED MANAGEMENT INITATIVE 

 
The Monterey Bay National Marine Sanctuary (MBNMS, Sanctuary) is designated as part of the 
National Oceanic and Atmospheric Administration’s (NOAA) National Marine Sanctuary 
(NMS) system and has long partnered with the Pacific Fishery Management Council (Council) 
on marine resource issues including the protection of krill stocks, habitat issues, and ecosystem-
based fishery management.  Through 2009, the Council and the Sanctuary have also coordinated 
on a planning process to explore marine protected areas (MPA) within the Sanctuary.  Partly in 
response to national policy directives, both the Council and the Sanctuary are currently exploring 
ecosystem-based principles in their respective management plans. 

The Sanctuary is transitioning from its previous MPA planning process toward its developing 
Ecosystem-Based Management Initiative (EBM Initiative).  The initial goals of the EBM 
Initiative are to maintain/restore marine ecosystem health and function, ensure protection of 
unique and rare features of the sanctuary, facilitate research to differentiate between natural 
variation and human impacts, and facilitate ecologically and economically sustainable uses, 
including fisheries. 

The Council is in the process of developing a Fishery Ecosystem Plan (FEP).  At its June 
meeting, the Council approved the draft purpose and need statement as proposed by the 
Ecosystem Plan Development Team and moved to develop an ecosystem plan that is primarily 
advisory in nature with the potential for expanding the plan to include regulatory authority in the 
future. 

Both the Council and the Sanctuary are also aware of NOAA’s development of the Integrated 
Ecosystem Assessment (IEA) analytical tool for the California Current Large Marine Ecosystem 
and are exploring the IEA’s potential use in support of the Council’s FEP as well as the 
Sanctuary’s EBM Initiative. 

Mr. Paul Michel, MBNMS Superintendant, will brief the Council on the EBM Initiative, 
including its goals and process, its research and data collection programs, the role of the IEA, 
and the proposed coordination between the Sanctuary, the Council, the National Marine Fishery 
Service, fishing communities, and other stakeholders. 

Council Action: 
 
Provide Review and Comments.  
 
Reference Materials: 
 
1. Agenda Item C.1.b, Attachment 1:  Letter from Sanctuary Superintendant Paul Michel 

regarding the MBNMS EBM Initiative. 
2. Agenda Item C.1.b, Attachment 2:  Fact Sheet on the MBNMS EBM Initiative. 
3. Agenda Item C.1.d, Public Comment. 
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Agenda Order: 
 
a. Agenda Item Overview Mike Burner 
b. Report of the MBNMS Paul Michel/Rikki Dunsmore 
c. Reports and Comments of Advisory Bodies and Management Entities  
d. Public Comment 
e. Council Action: Provide Review and Comments  
 
PFMC 
08/24/11 
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Integrate existing approaches and priorities for 
protection and sustainable use of marine ecosystems 
across multiple jurisdictions and stakeholder interests. 

Proactive measures  to prevent harmful impacts 
and address threats to marine ecosystems within 
Monterey Bay National Marine Sanctuary.

Multiple uses will inform a collaborative 
planning process to minimize user conflicts, while 
maximizing synergy and collaboration among different 
regulatory agencies.

Globally, the ocean is facing increasing demands and 
impacts on marine life. 

Locally, MBNMS can benefit from a collaborative multi-
sector management approach, to address existing and 

potential threats.
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framework & unique opportunities 
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E c o s y s t e m - B a s e d  M a n a g e m e n t  ( E B M )  I n i t i a t i v e
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M B N M S  -  E c o s y s t e m  B a s e d  M a n a g e m e n t  ( E B M )  I n i t i a t i v e

H o w  d o e s  i t  w o r k ?
The MBNMS EBM Initiative is following a rigorous, participatory and transparent process of information gathering, aligned 
with National Ocean Policy, to help MBNMS staff understand the status of marine resources within sanctuary boundaries, 
and collect data needed to achieve the EBM Initiativeʼs four objectives. Management strategies will be proposed based 
on information gathered, identified needs and threats, and evaluation of the effectiveness of current management. 
Management decisions will be made in collaboration with partner agencies and stakeholders, and consideration across 
multiple objectives.

http://montereybay.noaa.gov/ebmi/welcome.html

Ecosystem-based management is an integrated approach to management 
that considers the entire ecosystem, including humans. The goal of ecosystem-
based management is to maintain an ecosystem in a healthy, productive and 
resilient condition so that it can provide the services humans want and need. 
Ecosystem-based management differs from current approaches that usually focus 
on a single species, sector, activity or concern by considering the cumulative 
impacts of different sectors. 

Best available science 
& stakeholder input 

• Maintain and restore marine ecosystem health and function in MBNMS.
• Ensure protection of unique and rare features within MBNMS.
• Facilitate research to differentiate between natural variation and human 

impacts in MBNMS.
• Facilitate ecologically and economically sustainable uses, including fisheries, 

within MBNMS.

Our Objectives

W h a t  i s  E B M ?

Inter-agency 
collaborationInformation

gathering and analysis through 
scientific assessments and 
stakeholder workshops

Adaptive 
management

cycle

Monitoring & 
evaluating
management actions with 
partners and stakeholders

Provide well-informed input to 
coastal & marine management 

agencies and partners

strategies, policies, and 
actions with partners

Planning & 
implementing

 MBNMS will:
From this process, 

MBNMS will:
Propose actions to 

enhance ecosystem health 
and protection

http://montereybay.noaa.gov/ebmi/welcome.html
http://montereybay.noaa.gov/ebmi/welcome.html
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HABITAT COMMITTEE REPORT ON 
MONTEREY BAY NATIONAL MARINE SANCTUARY PROPOSED ECOSYSTEM-BASED 

MANAGEMENT INITIATIVE 
 

As the Council is aware, the Monterey Bay National Marine Sanctuary (Sanctuary) has transitioned from 
its previous marine protected area planning process to the ecosystem-based management initiative. The 
Sanctuary is early in its planning process and there are many uncertainties surrounding its implementation 
strategies. Therefore, the Habitat Committee (HC) does not have any specific recommendations at this 
time. However, the HC encourages ongoing engagement between the Council and the Sanctuary in the 
area of ecosystem-based management. 
 
 
PFMC 
09/14/11 



Ecosystem-based Management Initiative 
 

Monterey Bay National Marine Sanctuary 
Paul Michel, Superintendent 

Rikki Dunsmore, EBM Initiative Coordinator 
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1. Ecosystem-based management Initiative 
 

2. Progress & findings from information gathering 
 
3. Collaborative approach to facilitate research to 

inform the EBM Initiative  



1. Identify intersection points between 
our research needs for the EBM 
Initiative and PFMC’s research 
needs for the Fishery Ecosystem 
Plan  
 

 
2.   Participation of PFMC members in 

our process to identify joint research 
needs related to ecosystem-based 
management and ecosystem based 
fishery management 

 



1.Our EBM Initiative 
 

 



Background 
  

• Joint Management Plan Review 
• MPA planning process 
• Agency and stakeholder feedback 
 

Transition to EBM Initiative 

2000 

2009 





MBNMS 
Today 



1) Maintain/restore marine ecosystem health and function;  

2) Ensure protection of unique and rare features;  

3) Facilitate research to differentiate between natural 
variation versus human impacts;  

4) Facilitate ecologically and economically sustainable 
uses, including fisheries.  





1. Information gathering 

2. Propose & implement strategies with partners 

3. Monitor, adapt, assess 

2011 2012 2013 2014 2015 
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2. Update on progress & findings from 
information gathering stage 



 

http://www.nwfsc.noaa.gov/publications/ 





What is the economic 

value of different human 

uses around Monterey  

Bay?  



1. Expert workshop May 2011 

2. Summary of workshop underway 

3. Follow up information gathering on 
unique/rare features 

 

 



 

 1. Scientists had difficulty applying consistent definitions for 
unique/rare, since criteria were feature specific 
 

2. Scientists suggested defining features in context of 
ecosystem health  
 

3. Many features were identified as important for ecosystem 
health but there wasn’t enough information -  call for 
research 



1. Expert workshop October 2010 

 

 

2. Proceedings will be published in 
National Marine Sanctuary 
Conservation Series 

 

 



1. Integrated & transparent system of spatial management would 
facilitate  research 

 
2. Regulations and permitting requirements limit ability to do marine 

science 
 
3. Many science questions are difficult to pursue given spatial 

management (e.g., ocean acidification, impact of bottom trawling, 
impacts of acoustics) 

 
4. Areas are needed to study both applied and basic science questions 
 
5. Long-term  cooperative research sites (e.g., sentinel sites) needed 
 
6. Scientists as stakeholders 





1. Evaluate the potential socio-
economic and marine ecosystem 
impacts of trawling and hook-line 
based fishing for halibut in Monterey 
Bay  

2. Seeking funding for study 



3. Approach for facilitating research to 
inform our EBM Initiative  



Ecosystem Health 

Unique/Rare Features 

Facilitating Research 

Sustainable Uses 

Research 



Focal research objectives  
for the EBM Initiative 

 
1. Identify opportunities to promote long-term cooperative 
research sites (e.g., sentinel sites) 
  
 
 
2. Identify opportunities to address priority science questions 
which can not be addressed given current spatial management 
 
 
 
 
 
 



 Continue working with scientists, 
agencies, NGOs, stakeholder groups  

Identify potential strategies with partners 

Examine feasibility  



1. Identify intersection points between 
our research needs for the EBM 
Initiative and PFMC’s research 
needs for the Fishery Ecosystem 
Plan  
 

 
2.   Participation of PFMC members in 

our process to identify joint research 
needs related to ecosystem-based 
management and ecosystem based 
fishery management 

 



 
 

Improved ecosystem health 
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GROUNDFISH ADVISORY SUBPANEL REPORT ON  
MONTEREY BAY NATIONAL MARINE SANCTUARY (MBNMS) PROPOSED 

ECOSYSTEM-BASED MANAGEMENT INITIATIVE 
 

The Groundfish Advisory Subpanel (GAP) reviewed the many documents involved with this 
agenda item. The GAP believes that there are many criteria that should be considered when 
proposing actions that could constrain any fishery operating within sanctuary boundaries. 

 
It is noted that the MBNMS has brought this matter to the Council for review early in the 
process. The GAP is grateful for this move and wishes to thank the MBNMS for considering the 
input of the Council and its advisory bodies. 
  
The GAP believes that the following criteria must be followed when adopting any ecosystem 
based management actions within the MBNMS.  
 
1. Council involvement. Council authority and involvement is crucial to this process. Fishing 
regulations are developed by the Council. It is mandated by the Magnuson-Stevens Fishery 
Conservation and Management Act. This Council is also where fishery expertise resides. If a 
truly collaborative, transparent and objective approach is desired, then the Council must be 
involved in every step of the process when fishing issues are involved.  
 
2. Science. It is recommended that the standards and review processes be clearly defined by the 
Sanctuary. Fishery management standards and processes would be a good example to emulate. 
What standard will the Sanctuary use to determine ecosystem health? 

3. Human needs. Baseline socioeconomic and ecosystem studies must be completed prior to any 
determinations. Impacts cannot be determined without a reference point. A healthy fishery needs 
to be considered a Sanctuary asset in need of ongoing protection.  The economic health of the 
fishing industry is vital as is fish stock abundance. A fishery cannot exist without a fishing 
industry. Conservation includes human needs where preservation does not. Clarification by 
MBNMS as to the definition of protection would be helpful. I.e.; how much protection is enough 
and what if protection conflicts with Council management? 

4. Goal clarification. A statement of desired status of any select sanctuary site must be made. A 
scientific and social analysis, including impacted stakeholders, must occur in order to justify this 
preferred status. A Marine Protected Area, for example, is only a tool to achieve a change in 
status. Many other tools exist which may be able to provide an acceptable and or identical result. 
All options need to be considered. 

5. Identify exemptions. Any fishing activities under management by Federal and state authorities 
that will not be subject to implementation of this initiative must be listed. Some examples could 
be shoreside shellfish gathering or midwater fishing activities. 

6. Define EBM. NOAA has an official definition of Ecosystem Based Management which is 
called “Ecosystem Approach to Management”.  Adopting this definition would be helpful in 
providing consistency throughout all of NOAA’s ocean management activities. 
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7. Think globally, act locally. Since NOAA has defined west coast ecosystems as being much 
larger than the boundaries of the MBNMS, it follows that the Sanctuary is not a separate 
ecosystem according to the parent agency.  MBNMS should coordinate its ecosystem initiative 
activities with all other management entities within the larger California Current Ecosystem to 
ensure compatibility and avoid redundancy.  

8. Impacted stakeholder buy-in. This could be the most important aspect of any sanctuary action. 
Crafting policy to include the concerns of impacted users would be very beneficial. A bottom-up 
approach has proven to be most successful, long term, over any other in policy development. A 
culture of desire to help impacted stakeholders with compromise and mitigation efforts could 
lead to positive outcomes for all parties.  

 

PFMC  
09/14/11 
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HIGHLY MIGRATORY SPECIES ADVISORY SUBPANEL REPORT ON  
MONTEREY BAY NATIONAL MARINE SANCTUARY PROPOSED ECOSYSTEM-

BASED MANAGEMENT INITIATIVE 
 

The Highly Migratory Species Advisory Subpanel (HMSAS) appreciates the Monterey Bay 
National Marine Sanctuary’s (MBNMS) willingness to seek the advice of the Council and 
Advisory bodies regarding the Sanctuary’s Ecosystem Based Management (EBM) Initiative. The 
HMSAS makes the following observations and recommendations. 

1.) The Alliance of Communities for Sustainable Fisheries and the City of Monterey have 
expressed concern for the items that relate to Council management. The Sanctuary should 
transparently clarify its process. 

2.) The Sanctuary needs to obtain the support of directly affected stakeholders for its 
ultimate actions or recommendations. 

3.) The Sanctuary needs to respect the authority of the Council with regard to potential 
recommendations for regulations that affect fisheries. 

4.) The Sanctuary should clarify its position on what standards or matrix will be used to meet 
the Sanctuary’s four stated objectives.  The HMSAS highly recommends that the SSC 
should be involved in this process.  

5.) It’s our recommendation that the Council request a neutral party to assess the cumulative 
socio-economic effects of state and federal regulations, including MPAs, on the fisheries 
and the communities found in the MBNMS region.  

6.) Considering that HMS range far beyond Sanctuary boundaries, HMSAS seriously 
questions the ability of the Sanctuary to implement an ecosystem approach to HMS 
management questions.   

Finally the HMSAS comments that an outcome of a true EBM process could be increased fishing 
opportunities.  We hope that the MBNMS shares this view.  

 
PFMC 
09/14/11 
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STATEMENT OF THE HOH, MAKAH, AND QUILEUTE TRIBES AND QUINAULT 
INDIAN NATION ON MONTEREY BAY NATIONAL MARINE SANCTUARY PROPOSED 

ECOSYSTEM BASED MANAGEMENT INITIATIVE 
 

The Hoh, Makah, and Quileute Tribes and the Quinault Indian Nation (collectively the Coastal 
Treaty Tribes) have been involved in the Olympic Coast National Marine Sanctuary 
Management Plan review through the Intergovernmental Policy Council.  We have also worked 
with the Sanctuary Advisory Council through its work groups to develop priorities and actions 
for the draft Management Plan.  Recently we have learned of initiatives under development in at 
least a couple Sanctuaries that cause us great concern.  It appears that there is an effort within the 
Sanctuaries to close areas to fishing under the guise of ecosystem-based management or 
ecological research.  Updated management plans are being cited as part of the justification for 
these closures.  Our involvement in the Management Plan Review process should not be seen as 
an endorsement for these types of proposals, nor does it preclude the need for government-to-
government consultation on any conservation or management need recognized in our usual and 
accustomed fishing areas. 
 
The proposals being developed by Stellwagen Banks National Marine Sanctuary (SBNMS) to 
have National Marine Fisheries Service (NMFS) designate an ecological closure and the effort 
by Monterey Bay National Marine Sanctuary (MBNMS) to develop an Ecosystem-Based 
Management Initiative with potential fishery management aspects are troubling for several 
reasons.  First, NMFS should be the federal agency responsible for regulating fishing.  The 
regional fishery management councils (e.g. Pacific Fishery Management Council (PFMC)) are 
the proper place to identify fisheries issues and concerns and recommend action to the Secretary 
of Commerce through NMFS.  The Sanctuaries do not have the infrastructure, expertise, or 
engagement of potentially affected public to effectively identify and manage fisheries impacts.  
Likewise, the Tribes recognize NMFS as the proper office within NOAA to discuss management 
of our shared fishery resources. 
 
The new National Ocean Policy is meant to harmonize agencies with jurisdiction in the ocean, 
yet initiatives such as these appear to be prime examples of inconsistency and lack of harmony 
within NOAA’s ocean management goals and regulatory development. The PFMC is currently 
working with NMFS to develop a Fisheries Ecosystem Plan utilizing tools developed with the 
Northwest Fishery Science Center.  Having Sanctuaries develop their own ecosystem-based 
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management initiatives on parallel tracks rather than incorporating the findings and tools 
developed within the larger process are duplicative at best and confusing and contradictory at 
worst.  We have commented in the past1 on the unnecessary duplication of efforts between 
NMFS and ONMS regarding regulation of fisheries within Sanctuary boundaries, and the need 
for Sanctuaries to honor their commitment not to regulate fishing activities, particularly within 
OCNMS. 
 
Indeed we continue to work with NOAA as resource trustees for our treaty resources both locally 
and nationally.  For example the Coastal Treaty Tribes have had and continue to have 
representatives serving on bodies such as the Marine Protected Areas and Marine Fisheries 
Federal Advisory Committees.  We are also committed to working with state and federal partners 
to help enact the National Ocean Policy and ensure that ocean governance is coordinated both 
nationally and in our region to secure sustainability for our communities.  Closer to home we 
have developed our Ocean Ecosystem Initiative with both state and federal partners such as 
NOAA, including NMFS and ONMS.  This Initiative effort highlights our collective research 
needs to better inform management by our individual governments and as outlined within the 
broader PFMC context2 rather than proposing to craft a management regime to aid ecosystem 
understanding.  We want to continue working together with ONMS to see that this important 
work gets done. 
 
Finally, OCNMS lies entirely within the usual and accustomed areas of the Hoh, Makah, and 
Quileute Tribes and the Quinault Indian Nation.  The fishing rights retained in our treaties are 
protected under the U.S. Constitution as the supreme law of the land.  Further the sovereignty of 
the tribes in these waters requires that any federal action be developed in consultation with us at 
the earliest stages.  To date we have not heard of such an action being proposed for OCNMS, but 
the trend that seems to be developing nationally causes us great concern. Closing areas of the 
ocean as an experiment for their own sake is a solution looking for a problem.  In their August 25 
letter to PFMC, MBNMS seem to equate lack of human impact with ecosystem health.  The 
Coastal Treaty Tribes have always been an active force within the ecosystem off our coasts and 
the exercise of our treaty rights is integral to the health of that ecosystem.  Closures to measure 
whether some consider the effects of fishing good or bad for ecosystem health are anathema to 
our culture, an abrogation of our property rights under the treaties, and will not be allowed in our 
territories.  Under U.S. v Washington and other applicable law, no federal agency, including 
ONMS, can regulate the exercise of treaty rights unless there is a demonstrated need to do so to 
conserve a species and all other avenues have been exhausted. 
 
 
 
 

                                                           
1 Coastal Treaty Tribes’ April 6, 2006 letter to NOAA on the “Draft Flowchart Regarding Fishing Regulations in 
National Marine Sanctuaries.” 
2 PFMC Research and Data Needs 2008:   
http://www.pcouncil.org/wp-content/uploads/Res_Data_Needs_2008_Final_OCT08.pdf 
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PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT AND ATTORNEY 
WORK PRODUCT COMMUNICATION 

 
TO: Alliance of Communities for Sustainable Fisheries 

 
FROM:  Bud Walsh 

 
DATE: October 10, 2007 

 
RE: Consideration of Marine Protected Areas by the Monterey Bay National Marine 

Sanctuary:  Can Fishing Activity be Regulated by the Sanctuary And, If So, 
How? 
 

 
 

I. Introduction and Summary 

You have asked for legal guidance with respect to activities being undertaken by the 
Monterey Bay National Marine Sanctuary Program (“Monterey Sanctuary”) to examine the 
creation of “marine protected areas” within the boundaries of the Sanctuary outside three 
nautical miles.  The activities of the Monterey Sanctuary are governed by the National Marine 
Sanctuaries Act, 16 U.S.C. § 1431 et seq.   

One of the purposes of the National Marine Sanctuaries Act (“NMSA”) is to establish 
areas to be managed that will improve the conservation, understanding, management, and wise 
and sustainable use of marine resources and maintain for future generations the habitat and 
ecological services of the natural assemblage of living resources that inhabit these areas.  Any 
such activities undertaken in a marine sanctuary for these purposes must “complement existing 
regulatory authorities.”  The NMSA also states that all public and private uses are to be 
facilitated, to the extent compatible with the primary objective of “resource protection,” a term 
that is not defined.  

We understand that the Monterey Sanctuary is considering creating marine protected 
areas within the borders of the Sanctuary that would restrict and/or limit fishing activity, thereby 
possibly overriding existing federal fishery management regulations within the affected 
geographic area.  It is stated that the purpose is to “protect” resources within the Sanctuary by 
limiting extraction activities from fishing.  Presumably, the scientific argument is that 
“protection” of certain resources can only be achieved by completely banning fishing in a 
particular area. 
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A “marine protected area” or MPA is not defined in any Federal statute.1

 “Marine protected area” means any area of the marine environment that has been  
  reserved by the Federal, State, territorial, tribal, or local laws or regulations to  
  provide lasting protection for part or all of the natural and cultural resources  
  therein. [Sec. 2.a] 

  On May 26, 
2000, President Clinton issued Executive Order 13158 on Marine Protected Areas.  In that Order, 
he defined MPAs as follows: 

However, this Executive Order did not create new legal authority or change in any way 
any existing legal authority with regard to the management of the marine environment.  Any 
effort by the Secretary of Commerce to implement the Order must proceed in a manner 
consistent with all applicable law, including the Magnuson-Stevens Fishery Conservation and 
Management Act (“Magnuson-Stevens Act”), which applies to any act of “fishing” in any area 
subject to a marine sanctuary within the U.S. 200-mile exclusive economic zone (“EEZ”), and 
the NMSA, 16 U.S.C. § 1434(5) (fishing regulation within marine sanctuaries).   

Fishing, under the Magnuson-Stevens Act, is defined as— 

 (A) the catching, taking, or harvesting of fish;  

 (B) the attempted catching, taking, or harvesting of fish;  

 (C) any other activity which can be reasonably be expected to result in the   
  catching, taking, or harvesting of fish; or 

 (D) any operations at sea in support of, or in preparation for, any activity   
  described in subparagraphs (A) through (C). 

It is my conclusion that the Monterey Sanctuary does not have legal authority to consider 
any MPA that would regulate fishing, directly or indirectly, as that term is defined in the 
Magnuson-Stevens Act.   

The primary reason is that its Designation Document does not authorize that Sanctuary to 
regulate fishing activity, except for “aquaculture and kelp harvesting within the Sanctuary.”  
Lacking such authority, it is questionable that it may expend federal funds that would primarily 
be aimed at regulating fishing activity or ask the Secretary to issue regulations that would 
regulate fishing activity.  Of course, the Sanctuary may go forward with an MPA that would 
restrict any other ocean activity for which it does have clear authority to regulate.  Until the 
Sanctuary is given authority to regulate fishing in the manner prescribed in the NMSA, it has no 
authority to restrict fishing, including by creating an MPA that would do just that. 

 

                                                 
1  In fact, the only reference in Federal statutes to “marine protected areas” is found 

in the Coral Reef Conservation Act, 16 U.S.C. §§ 6402, 6409, but the term is not defined.   
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II. What if the Monterey Sanctuary’s Designation Document is amended?  

If the Monterey Sanctuary’s Designation Document is amended, to include the regulation 
of fishing, the question becomes how to interpret the competing provisions in the NMSA and the 
Magnuson-Stevens Act with respect to creation of an MPA that would restrict or prohibit fishing.  
As a general rule, each provision in each statute that is administered by the Secretary of 
Commerce must be given effect.  Traynor v. Turnage, 485 U.S. 535, 548 (1988).  The NMSA 
and the Magnuson-Stevens Act create concomitant duties and obligations for the Secretary of 
Commerce2

First, the NMSA is written in a broad general fashion and does not focus simply on the 
fishing aspects of a marine sanctuary.  And Congress authorized the Secretary of Commerce in 
that Act to adopt fishing regulations in a sanctuary if they  “complement” existing fishery 
management regulations and are compatible with the primary objective of resource protection.  
The relevant fishing regulation portion of that Act reads as follows: 

 to regulate fishing within a marine sanctuary.  A proposed MPA that would restrict 
or prohibit fishing would fall within the definition of “fishing” used in the two Acts.  Therefore, 
both statutes, to the extent possible, must be given effect. 

 The Secretary shall provide the appropriate Regional Fishery Management  
  Council with the opportunity to prepare draft regulations for fishing within the  
  Exclusive Economic Zone as the Council may deem necessary to implement to  
  the proposed designation.  Draft regulations prepared by the Council, or a Council 
  determination that regulations are not necessary pursuant to this paragraph, shall  
  be accepted and issued as proposed regulations by the Secretary unless the  
  Secretary finds that the Council’s action fails to fulfill the purposes and policies  
  of this chapter and the goals and objectives of the proposed designation.  In  
  preparing the draft regulations, a Regional Fishery Management Council shall use 
  as guidance the national standards of section 301(a) of the Magnuson-Stevens Act 
  (16 U.S.C. 1851) to the extent that the standards are consistent and compatible  
  with the goals and objectives of the proposed designation.  The Secretary shall  
  prepare the fishing regulations, if the Council declines to make a determination  
  with respect to the need for regulations, make a determination that is rejected by  
  the Secretary, or fails to prepare the draft regulations in a timely manner.  Any  
  amendments to the fishing regulations shall be drafted, approved, and issued in  
  the same manner as the original regulations.  The Secretary shall also cooperate  
  with other appropriate fishery management authorities with rights or   
  responsibilities within a proposed sanctuary at the earliest practicable stage in  
  drafting any sanctuary fishing regulations. 

The meaning of this provision has never been the subject of judicial review and may be 
susceptible to varying interpretations.  Several questions arise in considering the meaning of this 
provision:   (1)  Did Congress intend only to apply the national standards of the Magnuson-
Stevens Act to sanctuary fishing regulations?  (2) Does this provision only apply to the original 
“proposed” designation of a marine sanctuary and not to any later amendments to the 
                                                 

2  The duties of the Secretary for both statutes have been delegated to the 
Administrator of NOAA. Thus, “Secretary” means the NOAA Administrator. 
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Designation Document?  (3) Is the Secretary bound by the entire Magnuson-Stevens Act when 
taking action, in lieu of the Council acting, to implement fishing regulations in a sanctuary given 
the general nature of the NMSA and the duty to “complement” existing fishing regulations?  (4) 
What is the meaning of the language requiring uses to be “compatible” with the primary 
objective of “resource protection?”   The uncertainty of the answers to these questions is a 
qualifying factor with regard to the views expressed in this memorandum. 

Second, Congress recently amended the Magnuson-Stevens Act to authorize the Regional 
Fishery Management Councils and the Secretary of Commerce to “designate zones where, and 
periods when, fishing may be limited, or shall not be permitted, or shall be permitted only by 
specified types of fishing vessel or with specified types and quantities of fishing gear.”  16 
U.S.C. § 1853(b)(2)(A).  The specificity of this provision leads to the conclusion that its terms, 
rather than any other more general regulatory authority governing fishing (directly or indirectly), 
or MPAs that restrict or prohibit fishing, would control the manner of regulating fishing in an 
MPA, such as the general authorities under the NMSA.3

Third, Congress made clear in the amended Magnuson-Stevens Act that, should there be 
any area in which all fishing is prohibited, any such closure of fishing must comply with the 
following standards:  (1) be based on the best scientific information available; (2) include criteria 
to assess the conservation benefit of the closure; (3) establish a timetable for review of the closed 
area’s performance that is consistent with the purposes of the closed area; and (4) be based on an 
assessment of the benefits and impacts of the closure, including its size, in relation to other 
management measures (either alone or in combination with such measures), including the 
benefits and impacts of limiting access to users of the area, overall fishing activity, fishery 
science, and fishery conservation and management.   

  Congress expressed no intent, direct or 
indirect, that either law was to preempt or override the other.  Both laws must be given effect, if 
at all possible.  Thus, the MPA standards in the amended Magnuson-Stevens Act can be met by 
the Secretary in issuing any sanctuary fishing regulations by simply using the conditions 
specified in the relevant provisions when developing sanctuary fishing regulations. 

Thus, it would be contrary to Congressional intent if the NOAA Marine Sanctuary 
Program ignored these detailed directives in the Magnuson-Stevens Act and sought to issue a 
regulation creating an MPA that restricted fishing activity, in whole or in part, directly or 
indirectly without complying with the stated specific directives in the amended Magnuson-
Stevens Act.  

 

  

                                                 
3  This may be referred to as “back-door regulation.”  In California, even though the 

creation of new MPAs only regulated fishing activity, the Department of Fish and Game claimed 
the purpose was protecting other natural and cultural resources and, therefore, MPAs were not 
fishery management regulations.  As a consequence, the agency refused to ensure that these 
MPAs were consistent with existing California fishery management regulations and plans.  
Federal law does not allow this kind of regulatory slight of hand. 
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III. The Sanctuary’s Investigation of MPAs   

We do not conclude that the Monterey Sanctuary may not investigate the possible 
benefits of MPAs within the sanctuary boundaries.  However, such investigation must be a 
neutral undertaking, based on available science, which does not target fishing activity.  Nor can 
the Sanctuary claim, contrary to logic, that protection of the natural and cultural resources of the 
Sanctuary authorizes the regulation of fishing activity.  In statutory interpretation, general 
authority may not override specific authority.  Santiago Salgado v. Garcia, 384 F.3d 769, 774 
(9th Cir. 2004)(it is an elementary tenet of statutory construction that where there is no indication 
otherwise, a specific statute will control a general one).  Any MPA proposal by the Sanctuary 
must be based on a clearly established scientific need to “provide lasting protection of all or part 
of the natural and cultural resources therein” and must be limited to regulating those ocean uses 
within its legal sphere of authority, and no others. 

IV. Conclusion 

The Monterey Marine Sanctuary currently has no authority to create an MPA that would 
restrict or prohibit fishing, except for aquaculture and kelp harvesting.  All regulations issued 
under the Magnuson-Stevens Act as fishing regulations take precedence within the EEZ areas 
that fall within the boundaries of that Sanctuary. 

If the Monterey Sanctuary’s Designation Document is amended to include the regulation 
of fishing generally, then the Sanctuary could create an MPA that restricts or prohibits fishing 
within its boundaries.  However, before any such regulations are adopted, the Secretary of 
Commerce would, in addition to following the requirements in the NMSA in adopting fishing 
regulations, have to satisfy the conditions for instituting areas closures set forth in the amended 
Magnuson-Stevens Act, including basing the MPA restrictions on the best available scientific 
information, using criteria to assess the conservation benefit of the closure, instituting a timetable 
for reviewing the performance of the closure, and conducting an assessment of the benefits and 
impacts of the closure. 
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Mr.	
  Dan	
  Wolford,	
  Chair	
  
And	
  Members	
  of	
  the	
  Pacific	
  Fishery	
  Management	
  Council	
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  NE	
  Ambassador	
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  #200	
  
Portland	
  OR	
  97220-­‐1384	
  
	
  
RE:	
  	
  Agenda	
  Item	
  C.1.d:	
  	
  MBNMS	
  Proposed	
  Ecosystem-­‐Based	
  Management	
  Initiative	
  
	
  
Dear	
  Mr.	
  Wolford	
  and	
  Council	
  members,	
  
	
  

The	
  California	
  Wetfish	
  Producers	
  Association	
  (CWPA)	
  represents	
  the	
  majority	
  of	
  coastal	
  pelagic	
  ‘wetfish’	
  fishermen	
  and	
  
processors	
  in	
  both	
  Monterey	
  and	
  Southern	
  California.	
  	
  Coastal	
  pelagic	
  species	
  comprise	
  96	
  percent	
  of	
  the	
  volume	
  and	
  
60	
  percent	
  of	
  dockside	
  value	
  of	
  all	
  commercial	
  fishery	
  landings	
  in	
  Monterey	
  harbor,	
  and	
  an	
  even	
  higher	
  percentage	
  in	
  
Moss	
  Landing.	
  CWPA	
  works	
  closely	
  with	
  the	
  City	
  of	
  Monterey	
  and	
  regional	
  harbor	
  districts	
  to	
  ensure	
  access	
  to	
  and	
  
sustainable	
  management	
  of	
  these	
  species,	
  in	
  light	
  of	
  their	
  critical	
  importance	
  to	
  the	
  economic	
  vitality	
  of	
  these	
  fishing	
  
communities.	
  
	
  
We	
  have	
  followed	
  with	
  interest	
  (and	
  concern)	
  the	
  progress	
  of	
  the	
  Monterey	
  Bay	
  Sanctuary	
  Ecosystem-­‐based	
  
Management	
  (EBM)	
  planning	
  process,	
  which	
  began	
  with	
  what	
  appeared	
  to	
  be	
  a	
  unilateral	
  campaign	
  to	
  implement	
  
marine	
  protected	
  areas	
  (no-­‐take	
  marine	
  reserves)	
  in	
  federal	
  waters	
  of	
  the	
  Sanctuary,	
  and	
  now	
  “builds	
  on”	
  those	
  efforts	
  
in	
  their	
  current	
  EBM	
  Initiative.	
  
	
  

We	
  have	
  read	
  both	
  the	
  description	
  of	
  the	
  Sanctuary’s	
  Initiative	
  and	
  the	
  February	
  24,	
  2011	
  letter	
  to	
  MBNMS	
  
Superintendent	
  Paul	
  Michel	
  from	
  the	
  City	
  of	
  Monterey,	
  and	
  we	
  concur	
  with	
  the	
  issues	
  raised,	
  as	
  well	
  as	
  the	
  comments	
  
and	
  recommendations	
  made	
  by	
  the	
  City.	
  	
  	
  
	
  
In	
  particular,	
  I	
  reference	
  the	
  comment	
  that	
  the	
  definition	
  of	
  ecosystem-­‐based	
  management	
  proposed	
  by	
  the	
  Sanctuary	
  
differs	
  from	
  NOAA’s	
  published	
  definition	
  (NOAA	
  200th:	
  	
  What	
  is	
  Ecosystem-­‐based	
  Management?).	
  	
  	
  We	
  concur	
  with	
  the	
  
recommendation	
  that	
  the	
  Sanctuary	
  adopt	
  the	
  NOAA	
  definition	
  for	
  consistency.	
  	
  	
  	
  I	
  have	
  included	
  a	
  copy	
  of	
  that	
  
definition	
  as	
  an	
  attachment	
  to	
  this	
  letter.	
  
	
  
I	
  also	
  call	
  to	
  the	
  Council’s	
  attention	
  comments	
  submitted	
  by	
  the	
  City	
  of	
  Monterey	
  and	
  Alliance	
  of	
  Communities	
  for	
  
Sustainable	
  Fisheries	
  (ACSF),	
  noting	
  strong	
  community	
  support	
  to	
  perpetuate	
  “the	
  fishermen’s	
  promise”,	
  the	
  promise	
  
made	
  to	
  fishermen	
  during	
  the	
  Sanctuary’s	
  creation	
  that	
  the	
  Sanctuary	
  would	
  not	
  create	
  rules	
  affecting	
  fishermen	
  or	
  
fishing	
  operations.	
  	
  	
  Sanctuary	
  actions	
  that	
  restrict	
  fisheries	
  currently	
  are	
  not	
  permitted	
  under	
  the	
  Sanctuary’s	
  
designation	
  document.	
  	
  Moreover,	
  the	
  MBNMS	
  does	
  not	
  have	
  the	
  scientific	
  capability	
  or	
  public	
  processes	
  in	
  place	
  to	
  
create	
  regulations	
  affecting	
  fishing.	
  	
  Rather,	
  the	
  National	
  Marine	
  Sanctuaries	
  Act	
  explicitly	
  directs	
  sanctuaries	
  to	
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provide	
  for	
  “comprehensive	
  and	
  coordinated	
  management	
  among	
  local,	
  state	
  and	
  other	
  federal	
  agencies”.	
  	
  	
  
We	
  concur	
  with	
  the	
  City’s	
  recommendation	
  that	
  the	
  Sanctuary	
  coordinate	
  with	
  but	
  defer	
  to	
  the	
  Pacific	
  Fishery	
  
Management	
  Council,	
  which	
  does	
  have	
  authority	
  to	
  implement	
  management	
  measures	
  to	
  govern	
  fisheries.	
  	
  	
  	
  	
  
And	
  in	
  that	
  regard,	
  I	
  would	
  again	
  call	
  to	
  the	
  Council’s	
  attention	
  the	
  recognition	
  given	
  to	
  the	
  management	
  of	
  
California	
  Current	
  fisheries	
  in	
  the	
  2009	
  Science	
  magazine	
  article	
  “Rebuilding	
  Global	
  Fisheries”,	
  by	
  
internationally	
  recognized	
  scientists	
  including	
  Boris	
  Worm	
  and	
  Ray	
  Hilborn.	
  	
  	
  This	
  study	
  reviewed	
  all	
  the	
  large	
  
marine	
  ecosystems	
  worldwide	
  and	
  found	
  the	
  California	
  Current	
  fisheries	
  to	
  have	
  the	
  lowest	
  harvest	
  rate:	
  	
  one	
  
of	
  only	
  a	
  few	
  areas	
  in	
  the	
  world	
  that	
  met	
  the	
  authors’	
  conservation	
  objective,	
  or	
  definition	
  of	
  “sustainability”.	
  
	
  

	
  
Figure	
  3.	
  	
  Green	
  triangular	
  line	
  represents	
  biomass	
  trend;	
  blue	
  dotted	
  line	
  represents	
  exploitation	
  rate.	
  
	
   	
  	
  Dark	
  blue	
  bar	
  represents	
  the	
  conservation	
  target.	
  
	
  

I	
  also	
  point	
  out	
  that	
  the	
  California	
  Current	
  Large	
  Marine	
  Ecosystem	
  encompasses	
  the	
  entire	
  west	
  coast.	
  	
  The	
  
Monterey	
  Bay	
  National	
  Marine	
  Sanctuary	
  represents	
  a	
  small	
  sliver	
  of	
  the	
  larger	
  ecosystem,	
  and	
  EBM	
  cannot	
  be	
  
effective	
  if	
  only	
  considering	
  Sanctuary	
  waters.	
  
	
  
We	
  also	
  question	
  what	
  the	
  Sanctuary	
  means	
  by	
  and	
  intends	
  to	
  do	
  with	
  the	
  four	
  objectives	
  of	
  this	
  initiative,	
  in	
  
light	
  of	
  the	
  substantial	
  protections	
  already	
  in	
  place	
  throughout	
  the	
  Sanctuary,	
  including	
  the	
  MPA	
  network	
  
implemented	
  in	
  the	
  State	
  Marine	
  Life	
  Protection	
  Act,	
  which	
  protects	
  key	
  nearshore	
  habitats	
  and	
  marine	
  life.	
  	
  	
  
Both	
  state	
  and	
  federal	
  marine	
  resource	
  management	
  policies	
  employ	
  an	
  ecosystem	
  focus	
  and	
  best	
  available	
  
science.	
  	
  Ecosystem	
  protections	
  include	
  the	
  Rockfish	
  Conservation	
  Area	
  (RCA)	
  and	
  Essential	
  Fish	
  Habitat	
  (EFH)	
  
areas	
  designated	
  in	
  federal	
  waters	
  of	
  the	
  Sanctuary.	
  	
  What	
  has	
  been	
  lacking,	
  to	
  date,	
  is	
  acknowledgement	
  and	
  
integration	
  of	
  state	
  and	
  federal	
  protections,	
  and	
  we	
  suggest	
  the	
  Monterey	
  Sanctuary	
  can	
  play	
  a	
  valuable	
  role	
  by	
  
serving	
  as	
  a	
  catalyst	
  to	
  provide	
  this	
  integration	
  and	
  coordination,	
  rather	
  than	
  adding	
  even	
  more	
  layers	
  of	
  
redundant	
  regulation.	
  
	
  
We	
  note	
  the	
  comments	
  and	
  questions	
  put	
  forward	
  in	
  the	
  City’s	
  February	
  2011	
  letter,	
  as	
  well	
  as	
  the	
  letter	
  from	
  
the	
  ACSF,	
  regarding	
  requests	
  for	
  clarification	
  of	
  objectives,	
  definitions	
  of	
  terms,	
  methods	
  of	
  evaluation	
  and	
  
decision-­‐making	
  processes.	
  	
  The	
  Sanctuary’s	
  Initiative,	
  at	
  least	
  as	
  posted	
  on	
  the	
  MBNMS	
  website,	
  proposes	
  no	
  
specific	
  action	
  per	
  se,	
  but	
  the	
  tenor	
  and	
  vagueness	
  of	
  terms	
  is	
  worrisome	
  in	
  light	
  of	
  earlier	
  attempts	
  to	
  
implement	
  MPAs,	
  directly	
  impacting	
  fisheries	
  in	
  violation	
  of	
  the	
  ‘fishermen’s	
  promise’,	
  and	
  without	
  the	
  support	
  
and	
  concurrence	
  of	
  the	
  community.	
  
	
  
Regarding	
  strategies	
  for	
  Implementation,	
  we	
  note	
  the	
  Sanctuary	
  points	
  to	
  the	
  NOAA	
  Integrated	
  Ecosystem	
  
Assessment.	
  	
  	
  We	
  again	
  point	
  out	
  that	
  this	
  document	
  and	
  companion	
  Atlantis	
  model	
  are	
  incomplete.	
  
The	
  draft	
  IEA	
  presented	
  to	
  the	
  Council	
  as	
  an	
  example	
  of	
  the	
  type	
  of	
  information	
  generated	
  in	
  the	
  EBM	
  process	
  
extends	
  only	
  to	
  Point	
  Conception,	
  and	
  excludes	
  the	
  Southern	
  California	
  Bight,	
  where	
  as	
  much	
  as	
  80	
  percent	
  of	
  
the	
  market	
  squid	
  harvest	
  is	
  typically	
  produced.	
  	
  	
  	
  In	
  light	
  of	
  the	
  importance	
  of	
  coastal	
  pelagic	
  species	
  to	
  the	
  
Monterey	
  Bay	
  area,	
  and	
  particularly	
  market	
  squid	
  and	
  sardines,	
  it	
  is	
  imperative	
  to	
  include	
  southern	
  CA	
  in	
  the	
  
model	
  and	
  IEA	
  to	
  gain	
  a	
  more	
  accurate	
  picture	
  of	
  resource	
  status	
  and	
  trends.	
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In	
  concluding	
  this	
  letter,	
  I	
  recall	
  closing	
  comments	
  from	
  our	
  June	
  2011	
  testimony	
  on	
  the	
  Council’s	
  Ecosystem	
  
Planning	
  process:	
  	
  	
  
The	
  EBM	
  planning	
  process	
  is	
  unfolding	
  at	
  a	
  time	
  when	
  the	
  ocean	
  exhibits	
  amazing	
  productivity!	
  	
  There	
  is	
  no	
  crisis	
  
or	
  emerging	
  threat	
  requiring	
  immediate	
  action	
  to	
  prevent	
  ecosystem	
  collapse.	
  	
  To	
  the	
  contrary,	
  in	
  2010	
  CA	
  
experienced	
  the	
  most	
  productive	
  market	
  squid	
  fishery	
  in	
  a	
  decade.	
  	
  PacOOS	
  reports	
  noted	
  increasing	
  abundance	
  
in	
  species	
  favoring	
  cool	
  oceanic	
  conditions,	
  including	
  juvenile	
  rockfish,	
  hake,	
  market	
  squid	
  and	
  krill.	
  	
  Recent	
  grey	
  
whale	
  counts	
  reported	
  the	
  highest	
  northern	
  migration	
  on	
  record.	
  	
  Marine	
  mammal	
  populations	
  are	
  trending	
  
upward,	
  a	
  clear	
  sign	
  of	
  ecosystem	
  health.	
  

	
  
Existing	
  laws	
  under	
  the	
  Magnuson	
  Act	
  provide	
  authority	
  to	
  address	
  future	
  fishery	
  development	
  that	
  might	
  
emerge.	
  	
  Fishery	
  management	
  in	
  the	
  CCE	
  is	
  acknowledged	
  as	
  among	
  the	
  most	
  precautionary	
  in	
  the	
  world.	
  
	
  

We	
  encourage	
  the	
  Monterey	
  Sanctuary	
  to	
  coordinate	
  with	
  the	
  Pacific	
  Fishery	
  Management	
  Council	
  in	
  its	
  
California	
  Current	
  Ecosystem	
  Plan	
  development	
  process,	
  but	
  to	
  defer	
  to	
  the	
  Council	
  and	
  Magnuson	
  Act	
  on	
  
matters	
  requiring	
  regulation	
  of	
  fisheries	
  within	
  the	
  Sanctuary.	
  
	
  

Thanks	
  very	
  much	
  for	
  considering	
  these	
  comments.	
  
	
  
Best	
  regards,	
  

	
  
	
   	
  	
  	
  	
  	
  	
  	
  	
  	
   Diane	
  Pleschner-­‐Steele	
  

Executive	
  Director.	
  
	
  
Attachment:	
  	
  NOAA	
  200th:	
  	
  What	
  is	
  Ecosystem-­‐based	
  Management?	
  	
  (excerpt)	
  



CWPA	
  Comment	
  
PFMC	
  Agenda	
  Item	
  C.1.d	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  August	
  25,	
  2011	
   	
   	
   Page	
  4	
  

	
  
	
  
	
  

	
  
	
  
	
  
	
  

	
   	
   	
  








	C1_SEPT2011BB
	C1b_ATT1_MICHEL_LTR_SEPT2011BB
	C1b_ATT2_EBM_FACT_SEPT2011BB
	C1b_SUP_HC_SEPT2011BB
	C1b_SUP_MBNMS_PPT_SEPT2011BB
	Slide Number 1
	Presentation outline
	The reason why we are here….
	Slide Number 4
	Slide Number 5
	Whay 
	Slide Number 7
	EBM Initiative �Goals
	Slide Number 9
	Basic steps of EBM Initiative
	�Information Gathering �
	Examples of external processes that influence our EBM Initiative
	Slide Number 13
	Goal 1. Maintain/restore ecosystem  health�Integrated Ecosystem Assessment
	Preliminary IEA findings
	Goal 1. Maintain/restore ecosystem  health�Socio-economic profile
	Goal 2.  Protect unique and/or rare features.
	Goal 2.  Protect unique and/or rare features..�Key findings
	Goal 3.  Facilitate research ...
	Goal 3.  Facilitate research ...�Key Findings
	Goal 4.  Facilitate sustainable uses...�Participation in Local Catch Monterey
	Goal 4.  Facilitate sustainable uses...�Participation in CA�Halibut Research Design
	Slide Number 23
	Information gathering�points to common EBM research needs
	Slide Number 25
	Next Steps FY 2012
	Opportunities for collaboration
	Slide Number 28

	C1c_SUP_GAP_SEPT2011BB
	C1c_SUP_HMSAS_SEPT2011BB
	C1c_SUP_TRIBAL_SEPT2011BB
	C1d_PC_SEPT2011BB
	C1d_SUP_PC2_SEPT2011BB



