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Agenda Item I.1 
Situation Summary 

March 2006 
 
 

FISHERY REGULATION IN MPAS WITHIN THE CHANNEL ISLANDS NATIONAL 
MARINE SANCTUARY THROUGH MAGNUSON-STEVENS ACT AND STATE 

MANAGEMENT AUTHORITY 
 

The Council has been coordinating with Channel Islands National Marine Sanctuary (CINMS) in 
their development of proposed marine protected areas (Marine Protected Areas [MPAs], which 
include both no-take marine reserves and marine conservation areas where some fishing is 
allowed and some prohibited) within CINMS.  At the November 2005 Council meeting, the 
Council elected to not forward any proposed fishing regulations for the Channel Islands National 
Marine Sanctuary (CINMS) under the regulatory authority of the National Marine Sanctuaries 
Act.  Instead, the Council directed staff to send letters to Vice Admiral Lautenbacher and Mr. 
Dan Basta, National Marine Sanctuaries Program Director (Agenda Item I.1.a, Attachment 1 and 
Attachment 2), formally notifying the National Oceanic and Atmospheric Administration 
(NOAA) of the Council’s intent to develop regulations that achieve the stated goals and 
objectives of the CINMS under the aggregate of the various Council fishery management plan 
(FMP) authorities and complimentary state laws. 
 
In a written response to Council dated December 30, 2005, Vice Admiral Lautenbacher informed 
the Council of the NOAA’s intent to pursue the necessary CINMS designation document 
changes and fishery regulations under the National Marine Sanctuaries Act (NMSA) to achieve 
limited and no-take zones in the water column within the CINMS.  Documents and analyses 
supporting these actions, including a draft Environmental Impact Statement and draft fishing 
regulations, are anticipated for public review in March 2006.  The Vice Admiral concludes the 
letter by encouraging the Council to continue to pursue management measures under Magnuson-
Stevens Fishery Conservation and Management Act (MSA) authority that meet the goals and 
objectives of the CINMS and states that if the Council is successful “the scope of the NMSA 
regulations could be reduced” (Agenda Item I.1.a, Attachment 3). 
 
At the March 2006 Council meeting the Council is scheduled review relevant correspondence 
and events since the November 2005 Council meeting and provide guidance on a future course 
of action.  Options for the Council include: 1) taking no further regulatory action while tracking 
the establishment of CINMS designation document changes and NMSA fishing regulations, and 
2) continue to pursue limited and no-take closure of the water column under combination of state 
and MSA authority under the various Council fishery management plans.  The National Marine 
Fisheries Service (NMFS), Southwest Regional Office (SWR), has considered the viability of 
various alternatives including matters of general MSA authority, protection of essential fish 
habitat, and compliance with National Standard 10 (Agenda Item I.1.c, NMFS Report).
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The following important MPA matters have arisen since the November 2005 Council meeting, 
which are peripheral but pertinent to fishery regulatory issues within the CINMS: 

• Mr. Ed Ebisui, Western Pacific Fishery Management Council member, is scheduled 
under Agenda Item I.1.b to provide a brief case history of the development of fishing 
regulations for the proposed Northwest Hawaiian Islands National Marine Sanctuary. 

• Mr. Jim Balsiger, National Marine Fisheries Service, Acting Deputy Assistant 
Administrator, and Captain Craig McClean, National Ocean Service, Acting Deputy 
Assistant Administrator, sent a memo and draft flowchart to all eight Regional Fishery 
Management Council requesting input on a proposal to improve coordination concerning 
the promulgation of fishing regulations in National Marine Sanctuary (Agenda Item I.1.a, 
Attachment 4).  Formal written comments on the proposal, such as the letter submitted by 
the Southwest Regional Office of the National Marine Fisheries Service (Agenda Item 
I.1.a, Attachment 5) have been solicited by NOAA by April 30, 2006. 

• The four coastal Washington Indian Tribes presented a cosigned letter to Vice Admiral 
Lautenbacher at the September 2006 Council meeting regarding tribal support of the 
MSA fishery management process as well as tribal concerns regarding fishery authority 
in the Olympic Coast National Marine Sanctuary.  Following the November Council 
meeting, in a letter dated December 7, 2005 (Agenda Item I.1.a, Attachment 6), Vice 
Admiral Lautenbacher responded with an explanation of NOAA’s position on fishery 
regulation within California’s National Marine Sanctuaries, and a request for tribal and 
state participation in the review process for the Olympic Coast National Marine 
Sanctuary management plan. 

• Oregon Governor, Ted Kulongoski, proposed an Oregon Coast National Marine 
Sanctuary in a letter to members of the Oregon Congressional Delegation on December 
13, 2005 (Agenda Item I.1.a, Attachment 7).  As a starting point for discussion of the size 
and location of the proposed sanctuary, Governor Kulongoski has requested 
consideration of the Oregon Ocean Stewardship Area, established by the state in 1991 
and extending from the Columbia River to the Oregon/California border and from the 
shore to the edge of the continental margin. 

The Council is anticipated to discuss these relevant materials and provide guidance on a 
recommend course of action regarding fishing regulations for the water column in the federal 
water portion of the proposed marine protected areas of the CINMS.  Additionally, the Council 
may discuss a draft response to NOAA on the proposed processes and draft flowchart regarding 
the promulgation of National Marine Sanctuary fishing regulations.  This draft response could be 
prepared for review and final consideration at the April Council meeting in time for submission 
of formal written comments by the April 30, 2006 deadline.  Depending upon Council input on 
these matters, the Council may also discuss plans for addressing MPA matters at the April 2006 
Council meeting in Sacramento, California. 
 
Council Action: 
 
1. Provide guidance on a course of action regarding MSA regulations within the CINMS. 
2. Discuss a draft response to the NOAA proposal for improved coordination regarding 

fishing regulations in National Marine Sanctuary. 
3. Plan MPA matters for the April Council meeting. 
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Reference Materials: 
 
1. Agenda Item I.1.a, Attachment 1:  November 23, 2005 letter from Dr. McIsaac to Mr. Basta 

conveying formal Council response regarding fishing regulations in federal waters of the 
Channel Islands National Marine Sanctuary. 

2. Agenda Item I.1.a, Attachment 2:  November 23, 2005 letter from Dr. McIsaac to Vice 
Admiral Lautenbacher regarding the viability of meeting National Marine Sanctuary goals 
and objectives under the authority of the MSA. 

3. Agenda Item I.1.a, Attachment 3:  December 30, 2005 letter from Vice Admiral 
Lautenbacher regarding November 2005 Council actions regarding fishing regulations in the 
CINMS. 

4. Agenda Item I.1.a, Attachment 4:  January 6, 2006 memorandum and draft flowchart from 
Mr. Jim Balsiger and Captain Craig McLean regarding fishing regulations for National 
Marine Sanctuaries. 

5. Agenda Item I.1.a, Attachment 5:  January 19, 2006 memorandum and from Mr. Rodney 
McInnis to Mr. Jim Balsiger and Captain Craig McLean regarding comments on the draft 
flowchart on fishing regulations for National Marine Sanctuaries. 

6. Agenda Item I.1.a, Attachment 6:  December 7, 2006 letter from Vice Admiral Lautenbacher 
to Ms. Jennifer Hagan, Northwest Indian Fisheries Commission, responding to tribal 
concerns regarding fishery management within National Marine Sanctuaries. 

7. Agenda Item I.1a, Attachment 7:  December 13, 2005 letter from Oregon Governor Theodore 
R. Kulongoski to U.S. Senator Ron Wyden regarding a proposal for an Oregon Coast 
National Marine Sanctuary. 

8. Agenda Item I.1.c, NMFS Report:  Discussion Paper, Water Column Fishing Closures at 
CINMS Under the MSA and State Authorities. 

 
Agenda Order: 
 
a. Agenda Item Overview Mike Burner 
b. Northwest Hawaiian Islands Sanctuary Process Ed Ebisui 
c. NMFS Report Mark Helvey 
d.  Reports and Comments of Advisory Bodies 
e. Public Comment 
f. Council Action:  Consider Adopting Public Review Alternatives for Area Closures in the 

CINMS. 
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Discussion Paper 
 

NOAA National Marine Fisheries Service 
February 17, 2006 

 
 

WATER COLUMN FISHING CLOSURES AT CINMS UNDER THE  
MAGNUSON-STEVENS ACT AND STATE AUTHORITIES 

 
1.0  SITUATION 
The Pacific Fishery Management Council (Council) made final recommendations in 
November, 2005 to Amendment 19 of the Pacific Groundfish Fishery Management Plan 
(FMP).  Among the several conservation and management measures addressed in the 
amendment, one specifically would prohibit the use of bottom-tending fishing gear at 
specific locations in Federal waters along the U.S. west coast using the essential fish 
habitat (EFH) authority of the Magnuson-Stevens Fishery Conservation and Management 
Act (MSA).  One particular location where these fishing prohibitions will take place is 
the Channel Islands National Marine Sanctuary (CINMS). 
 
In a jointly supported effort by NOAA and the State of California begun in 1999, a 
discrete network of sites were originally identified by a community process (see Section 
2.0) as productive areas that should be set aside as marine protected areas (MPAs1) 
within CINMS.  The network of sites resided in both State and Federal waters.  The State 
of California closed the sites within its jurisdiction in 2003 by prohibiting or limiting 
commercial and recreational fishing in 10 State marine reserves and two State marine 
conservation zones.  The State made its decision in designating these MPA sites with the 
expectation that the complementary sites in Federal waters would similarly be set aside 
from fishing in due time.   
 
At its June 2005 meeting to identify and describe EFH for Pacific groundfish, the Council 
acknowledged the remaining sites of the MPA network in Federal waters and identified 
them not only as groundfish EFH, but also distinguished the sites as habitat areas of 
particular concern2 (HAPC) under the EFH provisions of the MSA.  In the same action, 
the Council tentatively decided to recommend closing all fishing at the specific HAPC 
sites within CINMS, that is, close all fishing from the sea surface to the sea floor.   
 
Such closures would have achieved the conservation objectives of the State of California 
and NOAA for attaining long-term habitat protections into Federal waters and completing 
the second of two phases of the MPA process begun in 1999.  However, in fall 2005, 
NOAA reviewed the basis for these broad closures, and while it determined that closing 

                                                 
1   Marine protected areas are geographically discrete areas where special restrictions are applied included 
no fishing (i.e., marine reserves) or partial fishing (i.e., conservation zones). 
2  HAPCs are a subset of areas identified as EFH because they are recognized as areas of special 
importance that may require additional protection from adverse effects.  In this particular case, the HAPC 
designation for Pacific groundfish extends from the sea surface to the seafloor 
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the bottom habitat at the HAPC sites to all bottom fishing was justified to avoid adverse 
impacts to Pacific groundfish EFH, it did not find sufficient justification to close the 
water column under the same EFH authority.   
 
At its November 2005 meeting, the Council passed a motion recommending that the 
various Council FMP authorities and complimentary State laws be examined for 
completing what it was unable to do with the EFH authority for closing the water column 
to fishing in the HAPC locations examined.  Specifically, they asked whether other MSA 
and/or the State of California legal authorities exist that could be used to establish these 
water-column closures and thereby bypass the use of the National Marine Sanctuaries Act 
for achieving the conservation objectives of the State of California and NOAA.  The 
purpose of this paper is to respond to the Council’s request to analyze whether other 
MSA and/or State of California authorities conceivably could be used for achieving 
closures of the water column above the HAPC bottom habitats within CINMS. 
  
2.0  CINMS’ MANAGEMENT ACTION 
In examining other MSA or State of California authorities that may apply for achieving 
water column closures, it is important to briefly review the history of CINMS and its 
proposed management action.  The next section summarizes the history of establishing 
marine reserves within CINMS.   
 

2.1.1 History of CINMS: The waters surrounding the northern Channel Islands 
and Santa Barbara Island were designated in 1980 as CINMS for the 
purpose of preserving and protecting the island’s unique and fragile 
ecological community.  The 1,252-square-nautical-mile portion of the 
Santa Barbara Channel was given special protected status because of its 
exceptional natural beauty and important marine resources.  It 
encompasses the waters that surround Anacapa, Santa Cruz, Santa Rosa, 
San Miguel and Santa Barbara Islands, extending from mean high tide to 
six nautical miles offshore around each of the five islands. Within its 
boundaries occurs a unique combination of warm and cool currents 
resulting in a great variety of plants and animals including large nearshore 
forests of giant kelp, flourishing populations of fish and invertebrates, and 
abundant and diverse populations of cetaceans, pinnipeds and marine 
birds.  As noted in its designation document, the Sanctuary is located in an 
area of upwelling and in a transition zone between the cold waters of the 
California Current and the warmer Southern California countercurrent.  As 
a result, CINMS contains an exceptionally rich and diverse biota.   

 
2.1.2 Development of Marine Reserves in CINMS:  In 1999, a group of 

community members (the Marine Reserve Working Group or “MRWG”) 
was formed by NOAA and the California Department of Fish and Game 
(CDFG) to examine the feasibility of establishing marine reserves within 
the Sanctuary’s boundaries.  The 17 members represented a broad array of 
community responsibilities and perspectives including commercial 
fishermen/divers, recreational fishermen/divers, and environmental 
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organizations as well as Federal and state regulatory officials.  The group 
reached consensus on specific locations within CINMS considered to be 
exceptionally unique in terms of their ecological and habitat qualities.   
The identification of these sites was primarily provided by representatives 
of the local community that relied on their extensive knowledge and 
experience from utilizing the fishery resources of the Sanctuary for their 
livelihood and recreation.  The community acknowledged these areas to be 
highly productive locations embedded within the larger CINMS 
ecosystem. 

 
The joint effort also identified four distinct objectives they expected to 
achieve from these closures: 1) ensure the long-term protection of 
CINMS’ resources by restoring and enhancing the abundance, density, 
population age structure and diversity of the natural biological 
communities;  2) protect, restore, and maintain functional and intact 
portions of natural habitats, (including deeper water habitats), populations 
and ecological processes in CINMS; 3) provide for research and 
education, undisturbed reference areas that include the full spectrum of 
CINMS’ habitats where local populations exhibit a more natural 
abundance, density, diversity and age structure; and, 4) set aside, for 
intrinsic and heritage value,  representative habitats and natural biological 
communities.  

 
2.1.3 Uncompleted Action to Implement Marine Reserves:  NOAA and 

CDFG took this information and proposed a management action to close 
these areas from all or limited forms of consumptive uses so that non-
consumptive benefits could be realized (i.e., enhanced ecosystem 
biodiversity; ecotourism, etc.).  The proposal amounted to closing 
approximately 25 percent of the area within CINMS’ boundaries including 
both State of California waters (e.g., shoreline to three miles) and Federal 
waters (i.e., three to six miles).   

 
In 2003, the State of California implemented closures within its waters out 
to three miles from the shoreline.  However, the action only completed a 
portion of the proposed joint management action.  The Federal phase was 
left uncompleted until the Council took action in June 2005, and, as 
mentioned earlier, recommended complete fishing closures that, as 
determined by NOAA, can only apply to the bottom habitat of the HAPC 
areas the Council identified in cooperation with the Sanctuary during its 
Pacific groundfish EFH designations.  The remaining gap necessary to 
complete the marine reserve fishing closures, originally intended to be 
implemented by the State and NOAA, is the water column areas at the 
HAPC locations located within the Sanctuary’s boundaries.   
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3.0 MSA DISCRETIONARY PROVISIONS 
This section identifies two authorities in MSA that could be used by the Council for 
attaining fishing closures in the water column portion of its proposed HAPC sites 
identified within CINMS. 
 

3.1 Zonal Designation:  The MSA provides the legal authority to establish no 
fishing areas (16 U.S.C. §1853 (b)(2)).  This section states, in pertinent part,  

 
AAny fishery management plan which is prepared by any Council, or by 
the Secretary, with respect to any fishery, may……designate zones where, 
and periods when, fishing shall be limited, or shall not be permitted, or 
shall be permitted only by specified types of fishing vessels or with 
specified types and quantities of fishing gear…”  

 
This provision authorizes the Council to recommend the establishment of no 
fishing areas through its fishery management plans.   

 
Three possible justifications for closing the water column to fishing in the HAPC 
areas by designating zone prohibitions are discussed below. 

 
3.1.1  Protection of EFH Relative to Other Council FMPs:  During its 
deliberations to identify EFH and recommend conservation and 
management actions under Amendment 19 to the Pacific Groundfish FMP, 
the Council recognized the EFH and HAPC value of the specifically 
identified areas originally proposed by the State of California and NOAA.  
Consequently, the Council recommended that these remaining areas of the 
network be protected from the adverse impacts of all fishing.  However, as 
mentioned above, the Council was informed by NOAA that the gear types 
used by the groundfish fishery do not pose an adverse effect to EFH in the 
water column. 

 
The question was raised whether gear types used to prosecute fisheries in 
the Council’s other FMPs  adversely affect EFH in the water column and 
thereby should be prohibited from use in the HAPC locations.   These 
other FMPs all deal with pelagic species that occupy the water column and 
include the Highly Migratory Species FMP (i.e., tunas, sharks, and 
billfish), the Coastal Pelagic Species FMP (i.e., sardine, northern anchovy, 
mackerel, and squid), and the Pacific salmon FMP (Chinook salmon).  The 
EFH provisions are intended to protect habitats from the adverse affects of 
fishing gear.  However, the fishing gears used in these other FMPs 
including purse seine, longline, hook-and-line, harpoon, and drift gillnet 
do not appear to cause adverse impacts to the water column HAPC of 
Pacific groundfish nor to the designated EFH within each of the three 
other FMPs.  Consequently, any argument to justify use of EFH habitat 
protections for these other FMPS seems difficult to support.  
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3.1.2 Council Action:  Probably no further action 
 
3.2.1 Elimination of Potential Use Conflicts:  The Council’s action in 
recommending that the proposed network of marine reserve sites in 
Federal waters be identified as HAPC sites and closing them to bottom 
fishing achieves a substantive portion of the original State of California 
and NOAA MPA objectives.  The Council’s action complements the State 
of California’s MPA efforts implemented in early 2003 by extending 
bottom fishing prohibitions and subsequent  bottom habitat protection 
further offshore.  (One exception is the “Footprint” area located between 
Santa Cruz and Anacapa Islands that does not have an inshore 
component).  The proposed HAPC action in Amendment 19 will protect a 
new combination of bottom habitat types and depth contours not found in 
the State’s portion of the MPA network.  In recommending this action to 
prohibit bottom fishing in the proposed HAPC sites, the Council is greatly 
enlarging the existing MPA network closed to bottom fishing.  These new 
areas in Federal waters have the potential to serve as scientific research 
sites for assessing the ecological impacts of areas protected from fishing. 

 
3.2.1.1   Biological Monitoring in CINMS:  Scientific investigation 
and research form a large part of the Sanctuary’s mandate and this 
includes promoting, coordinating and supporting the efforts of internal 
and external research groups whose work is aimed at understanding of 
the Channel Islands biological and cultural resources.   These 
collaborative efforts have been undertaken with academia (e.g., the 
Marine Science Institute of the University of California Santa Barbara, 
University of California Santa Cruz, Scripps Institute of Oceanography, 
Humboldt State University) research institutions (e.g., National 
Geographic Society), federal and state government (e.g., U.S. 
Geological Survey, Department of Navy, NOAA’s National Ocean 
Service and National Marine Fisheries Service, the National Park 
Service, and CDFG).    
 
When the network of MPAs was implemented in 2003 in State waters, 
it was predicted that biomass levels would potentially increase in the 
MPAs and these larger populations in the protected areas had the 
potential to contribute to those in surrounding waters3.  This ecological 
response is well-documented in the scientific literature from other 
efforts around the globe that closed areas to fishing.  Ecological 
changes include such responses as increases in the abundance, diversity 
and productivity of predators and their prey.  In order to detect these 
changes, NOAA and CDFG determined that a program to monitor 
marine systems within and around the MPAs was essential3.  NOAA, 

                                                 
3 Summary of Research Programs in the Channel Islands National Marine Sanctuary, February 20, 2003, 
Unpublished document assembled by the Bren School of Environmental Science and Management 
University of California, Santa Barbara, CINMS, and CDFG. 145 pp. 
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CDFG and the Channel Islands National Park hosted a Marine 
Protected Areas Monitoring Workshop on March 14-16, 2003 at the 
Bren School of Environmental Science and Management at the 
University of California, Santa Barbara to develop a research agenda 
for the newly created State MPA sites (Appendix 1).  Representatives 
from the scientific community, fishing interest, business, and 
environmental communities joined CINMS staff at the workshop.  

 
The primary goal of the workshop was to develop preliminary 
biological and socioeconomic monitoring plans including: what to 
monitor; how to conduct monitoring; when to complete various 
portions; how to compile data into an easily accessible source; what 
funding and personnel needs exist; and what type of oversight is 
appropriate.  Because numerous research and monitoring programs 
were already in existence in the Channel Islands region, but were not 
designed within the context of the newly established MPAs, its was 
agreed that “…existing programs may need to be modified or 
expanded, and new programs may need to be developed, in order to 
assess the ecological impacts of protected areas3.”   

 
It may be very reasonable to assume that current scientific 
investigations taking place inside and outside the State’s MPA network 
within CINMS will not only continue into the future but also be 
expanded into the Council’s HAPC areas (see Appendix 1, maps 4, 8, 
9, 20, and 24).  However, the State of California and NOAA’s efforts to 
add to the informational baseline and improve the scientific 
understanding on the effectiveness and efficiency of MPAs and 
specifically marine reserves may be compromised if fishing activities 
in the water column are left unabated.   Consequently, the potential 
exists for user and gear conflicts between these scientific investigations 
and the fishing efforts prosecuting the HMS, CPS and salmon fisheries 
under Council jurisdiction  
 
3.2.1.2  NOAA’s Management of Use Conflicts:  NOAA has 
managed user conflicts in the past by designating specific zones where, 
and periods when, fishing was limited or completely prohibited.  These 
fishing prohibitions have been undertaken to prevent: 1) between 
competing gear types (e.g., closures in the Gulf of Mexico off Florida 
to prevent domestic gear conflicts between stone crab fishermen fishing 
with pots from shrimp trawlers; closures varying from 25 to 75 nautical 
miles seaward of the main Hawaiian Islands to alleviate potential gear 
conflicts among small boat handline/troll fishers, charter boat 
operators, recreational fishers, and longline fishers; ); 2) to eliminate 
bycatch (e.g.,  time/areas closures to reduce interactions between 
endangered and threatened sea turtles and pelagic fishing gear in the 
U.S. exclusive economic zone (EEZ) and the high seas around Hawaii, 
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California, and other locations); and 3) to not interfere with research 
activities (closures in the Bering Sea to support NMFS research project 
investigating the effect of commercial fishing on Pacific cod abundance 
and Stellar sea lion foraging in localized areas).  

 
3.2.2 Council Action:   For the various circumstances NOAA has 
utilized time/area closures to prohibit fishing, supporting research 
activities comes closest to the current situation at CINMS.  In order to 
avoid these user conflicts, the Council would need to amend its HMS, 
CPS, and Pacific Salmon FMPs or prepare regulatory amendments to 
prohibit these fisheries in the HAPC areas.  Such an action would avert 
the potential for interfering or disrupting research studies in these 
HAPC areas.  However, if the Council decides to pursue this course of 
action, it must recognize that the administrative record is weak and will 
need to be further developed.   For example, the report cited regarding 
the State of California and NOAA’s research programs was prepared in 
early 2003.  The Council would need to inquire whether the report has 
been updated and even request research agendas of NOAA, CDFG, and 
other collaborators planned for the bottom fishing closures in the 
HAPC areas.  This would especially require information on remotely 
operated vehicles (ROV) surveys, deepwater submersible surveys, 
midwater-trawl surveys, the Reef Environmental Education Foundation 
(REEF) monitoring, and side-scan sonar mapping.   Lastly, the Council 
should evaluate the results of a recent NOAA workshop entitled 
“Benthic-Pelagic Linkages in  MPA Design: Exploring the Application 
of Science to Vertical Zoning Approaches” held in August, 2005 as to 
whether the report’s findings have application to any potential action 
by the Council. 

 
3.3.1  Insuring Safety at Sea:  If scientific studies are undertaken in 
the   proposed HAPC sites, one particular outcome is that there will be 
an increase in research vessels occupying these sites,  These vessels 
will be used to collect oceanographic data as well as serve as operating 
platforms for both tethered and untethered submersible vessels for 
ROV surveys and deepwater submersible surveys.  In addition, side-
scan SONAR mapping of the new closures may also take place.  
Further, occasional human activity on the water surface may take place 
to assist underwater submersible vessel activities as well as potential 
SCUBA diving may occur in those HAPC areas that are not beyond 
depth limitations.  The potential use of the proposed HAPC areas as 
research sites also creates the potential risk of placing both scientists 
and those fishermen prosecuting the HMS, CPS and salmon fisheries in 
potentially hazardous situations.  The potential risks could be averted 
by eliminating Federally managed fishermen from the HAPC sites. 
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Closing areas to one particular user group to reduce jeopardy to other 
user groups is consistent with National Standard 10.  This standard 
states “[c]onservation and management measures shall, to the extent 
practicable, promote the safety of human life at sea.” (16 §U.S.C. 1851 
(a)(10)).  The standard recognizes that fishing is an inherently 
dangerous occupation and directs the councils to reduce that risk when 
developing management measures, so long as those measures can still 
meet the requirements of the other standards and achieve the goals of 
the management program.   

 
3.3.2 Council Action:  The council would need to develop an 
administrative record to establish a factual basis for this option.  At the 
very least, a record that established the degree and frequency of 
research activities in the HAPC areas (Section 3.2.2) would be 
necessary.  In addition, the Council would need to establish the extent 
of fishing historically and presently occurring in these same areas.    

 
4.0 INCORPORATING STATE REGULATIONS:   
The MSA also provides the legal authority to the Council to incorporate relevant state 
management actions (16 U.S.C. §1853 (b)(5)).  This section states, in pertinent part,  
 

AAny fishery management plan which is prepared by any Council, or by the 
Secretary, with respect to any fishery, may……incorporate, consistent with the 
national standards, the other provisions of this Act, and any other applicable law 
the relevant fishery conservation and management measures of the coastal States 
nearest to the fishery…”.   

 
This provision may grant the Council the authority to recommend extending the fishing 
prohibitions implemented by the State in its jurisdictional waters in 2003.  In this 
particular case, the Council would recommend that the water column fishing prohibitions 
currently in the water column within the State’s portion of the MPA network would be 
extended into the water column of their proposed HAPC sites.  Such an action by the 
Council acknowledges its recognition of the importance of the State’s action and would 
satisfy subsequent requests by the State of California that NOAA complete the 
conservation objectives of the original joint State-Federal effort (see below).   
 

4.1  State of California’s Position:  In a letter written by Mr. Michael Chrisman, 
California’s Secretary of Resources, to Mr. Dan Basta, NOAA’s National Marine 
Sanctuary Program Director on March 3, 2005, the State expressed its frustration 
at the lack of progress to complete the establishment of marine reserves in the 
Federal waters portion of CINMS that were “….envisioned [as] companion 
areas…” (Appendix  2).  In closing, Mr. Chrisman expressed his expectation that 
the Federal phases be completed in a “…productive and timely manner…”. 

 
 In a second letter to Mr. Basta dated April 18, 2005 (Appendix 3), Mr. 
Chrisman mentioned the State could not support changes in the CINMS’ 



 9

designation document “….that allows for what appears to be an open-ended and 
duplicative promulgation of fishing regulations.”  It is noted that the current 
CINMS designation document, a document that among other topics, discusses the 
present and potential uses of sanctuary, does not authorize the regulation of 
fishing.  Consequently, Mr. Chrisman is referring to a process that CINMS would 
need to purse in amending its designation document allowing for the Sanctuary to 
regulate fisheries within their boundaries.  With the intent of working with 
CINMS in establishing the marine reserves in the Federal waters of CINMS, he 
recommended the following : 1) CINMS work with NMFS and the Council to 
determine necessary steps to complete the Federal phase for establishing marine 
reserves using “existing statutory provisions”; 2) that if a process is identified 
under existing law that is “…timely, efficient, and sustainable…” , then the State 
would support that course of action; and 3) should the marine reserves not be 
established in a reasonable amount of time using existing statutory provisions, 
then the State would support a change in the CINMS’ designation document 
regarding the specific sites originally identified. 

 
4.2 Council Action:  A basis for invoking this discretionary provision in the 
MSA would need to be established as part of the administrative record.  The basis  
would need to determine if the State of California’s position on this matter is still 
resolute.  In addressing the issue of timeliness, as specified in Mr. Chrisman’s 
letter, a realistic comparison of the timelines between the Council recommending 
a course of action under this MSA provision and the necessary implementing 
regulations by NMFS, versus the actual adoption of changes to CINMS’ 
designation document that allows the Sanctuary to begin regulating fishing would 
need to be prepared.  The Council may also want to examine other FMPs where 
this authority has been exercised. 

 
5.0  STATE OF CALIFORNIA ACTION: SPECIES MANAGED BY THE STATE 
Any Council action to prohibit HMS, CPS and Pacific Coast salmon fisheries in the 
HAPC areas of CINMS would not apply to fish species not under Federal management.  
For example, fishermen could enter the HAPC areas and fish for water column species 
such as white seabass, yellowtail, bonita, and barracuda among other pelagic species with 
immunity because these species are managed by the State rather than under a Federal 
FMP.  Such a loophole in the closures would not meet the conservation objectives of 
CINMS.   
 
In order to meet CINMS’ conservation objective, the Council could recommend to the 
State of California that they impose landing restrictions for those water column species 
caught in the EEZ and not managed under the HMS, CPS, and Pacific Coast salmon 
FMPs.  The prohibitions would be designed to ban the landing of State managed species 
from the HAPC areas.   In addition, the Council would need to ensure that the State 
would implement and enforce the closures. 
 
Although very remote, boats from Oregon and Washington could traverse CINMS and 
not be subject to the State of California’s landing restrictions.  The Council would need to 
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also recommend that California develop reciprocal regulations with the adjoining states 
to prevent vessels registered in these other states from landing fish in the HAPC areas.  
 

5.1  Council Action:  The Council would need to work with the State of 
California begin the necessary steps to prevent and enforce landings for all 
species managed by the State of California and not regulated under the MSA from 
the HAPC areas by California registered vessels.  Similarly, the Council would 
ask that California also work with Oregon and Washington to ensure these states 
similarly prevent their registered vessels from landing fish not under Federal 
regulations. 

 
6.0 SUMMARY 
Several options appear to be available to the Council for achieving water column closures 
under MSA, some more practical than others.  However, whether these various options 
would be best used individually or combined, a strong administrative record for each will 
need to be developed.  Specifically, a factual written record supporting any of these 
options would be necessary.  As a stand alone option, the Council could incorporate state 
regulations under the MSA (16 U.S.C. §1853 (b)(5)) which would cover all water-
column species managed under either State or Federal regulations.  Should the Council 
decide that zonal closures under MSA are more appropriate (16 U.S.C. §1853 (b)(2)), 
then the Council would need to work with the State of California to prohibit the landing 
of species not regulated under Federal authority by State registered vessels, as well as 
work out similar arrangements with Oregon and Washington registered vessels.  In all 
cases, the Council should be aware that any action on its part to close the water column to 
all fishing does maximize the enforceability of its bottom closures.   Lastly, it is noted 
that any recommendation by the Council to exclude HMS, CPS, and Pacific salmon 
fisheries from the HAPC areas only forecloses these fisheries in the specific HAPC areas 
and does not prevent these fisheries from taking place in locations immediately outside 
the HPAC areas of the Council  
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APPENDIX 2:  March 3, 2005, letter from California Secretary of Resources to 
Director of National Marine Sanctuary Program. 
 
 
APPENDIX 3:  April 18, 2005, letter from California Secretary of Resources to 
Director of National Marine Sanctuary Program. 
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Agenda Item I.1.d 
Supplemental GAP Report 

March 2006 
 
 

GROUNDFISH ADVISORY SUBPANEL REPORT ON  
FISHERY REGULATIONS IN MPAs WITHIN THE CHANNEL ISLANDS NATIONAL 

MARINE SANCTURAY THROUGH MAGNUSON-STEVENS ACT AND STATE 
MANAGEMENT AUTHORITY 

 
The Groundfish Advisory Subpanel (GAP) supports the November 2006 Council letter to the 
Sanctuary Program (Agenda Item I.1.a, Attachment 5) recommending that Channel Islands 
National Marine Sanctuary (CINMS) water column goals affecting fishing be accomplished 
using Magnuson-Stevens Fishery Management and Conservation Act (MSA) authority to apply 
state regulations to Federal waters—presented as extended Marine Protected Areas by the 
Council. It is our understanding that the Council process can adopt state regulations for outside 
state waters, as it has with drift gillnets permitted by the state.  
 
The application of state regulations to Federal waters to achieve water column goals is preferred 
for several reasons. It is consistent with MSA authority.  It is easier. It can be applied to resolve 
consistency situations, such as straightening marine protected area boundaries for enforcement 
purposes. The responsibility for managing fisheries remains with the Council.  The promise to 
fishermen that the CINMS will not manage fisheries will remain in effect through the 
designation document.  Maintaining within the NMFS/Council system the authority to manage 
CINMS fisheries is desired because the organizational structure, fishing knowledge, and 
scientific knowledge to carry out this responsibility reside in that system.  
 
The paper titled National Marine Sanctuaries Act Regulatory Process and flow chart (part of 
Agenda Item I.1.a, Attachment 4) indicates the regulatory triggers that would lead to a scoping 
process. Rather than the National Marine Sanctuary Program (Sanctuary) independently taking 
the actions outlined in boxes 1 and 2, the GAP recommends the Sanctuary coordinate with the 
Council and NMFS before generating ideas in a management plan review process or taking 
fisheries proposals to the public for comment.  The GAP recommends that at the earliest stage 
steps be taken in the process to include Sanctuary/NMFS/Council consultation and involvement 
in steps parallel to those listed in the process.  We want to reiterate our position to the Council 
that clarification on regulatory authority is needed.  
 
 
PFMC 
03/08/06 
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