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DRAFT

SUMMARY REPORT OF THE INFORMAL CONSULTATION FOR THE
NORTHERN COMMITTEE OF WCPFC

(Tokyo, Japan-12-13September2005)

The Informal Consultation for the Northern Committee of WCPFC took place at Tokyo,
Japan from 12 to 13 September 2005. The Consultation was attended by
representatives from Canada, China, Japan, Republic of Korea, Philippines, Chinese
Taipei and the United States of America. The Secretariat of the WCPFC, also attended.
The list of meeting participants is included at Attachment 1.

Agenda 1. Opening

1. The meeting was opened by Mr. Akira NAKAMAE, Deputy DirectorGeneral,
Fisheries Agency of Japan. Participants noted the importance and usefulness of this
informal consultation and expressed their appreciation to Japan for hosting the
meeting.

Agenda 2. Election of Chair

2. Mr. Masanori MIYAHARA, Japan, was elected as the Chair.

Agenda 3. Adoption of Agenda

3. The agenda was adopted as amended (Attachment 2).

Agenda 4. Process toward the initiation of the Northern Committee

4. The following works and schedule were suggested to start the function of the
Northern Committee,'

a. Preparatory meeting for the Northern Committee on Saturday, December 10,
2005 in Pohnpei, Federated States of Micronesia.

b. Formal establishment of the Northern Committee by the Commission on
Monday, December 12.

c. First meeting of the Northern Committee on Monday or Tuesday in the same
week to formalize the outcomes of the above preparatory meeting.

d. The results of the first Northern Committee meeting will be sent to the
Commission for its consideration and appropriate actions.

5. The above will be communicated to the Commission Chair and under his ruling the
schedule will be finalized. All the process of the above preparatory and Northern
Committee meetings should be open to any member of and observer to the
Commission.
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6. The following issues are suggested for the preparatory meeting of the Northern
Committee;

a. Secretarial functions, costs, costs sharing and other logistical issues associated
with the function of the Northern Committee

b. Relationship of the Northern Committee with the ISC, IATTC and other
subsidiary bodies of the Commission

c. Conservation and management measures for northern albacore

d. Data needs for assessments of the northern stocks

e. Future work program

f. Election of Chair and other officers, if necessary

g. Rules of Procedure

7. Participants supported an idea to nominate Mr. Masanori MIYAHARA, Japan, as a
candidate for the chair of the Northern Committee. It was noted that the chair
will be formally elected at the first meeting of the Northern Committee.

8. It was noted that the Commission has a full agenda and that it would be difficult to
have the Northern Committee meeting in association with the Commission
meetings in 2006 and thereafter. It was suggested to have the Northern
Committee meetings in early September in the future. The period of Northern
Committee meeting should be decided in accordance with the workload each year.

9. Regarding the meeting venue, Japan expressed its willingness to host the Northern
Committee meeting every year unless any other offer was made by other member of
the Northern Committee. Participants appreciated Japan's offer, and some also
expressed interest in hosting future meetings.

10. It was noted that transparency of the Northern Committee was important and that,
even though any member of the Commission may participate in meeting of the
Northern Committee as an observer, further effort should be made to ensure that
all issues discussed at the Northern Committee are reported to all members of the
Commission.
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Agenda 6. Formulation of the rules and regulations for the Northern Committee

a) Rules of Procedure

11. Following the suggestion by Chair, Chinese Taipei presented its draft Rules of
Procedure for the Northern Committee (Attachment 3).

/O\
12. The following format was suggested for formulation of the Rules of Procedure^ \

It was noted that the Rules of Procedure for the Commission should be applied,
mutatis mutandis, to the Northern Committee except for the following rules:

13. Those exceptional rules to be applied to-the Northern Committee will be discussed
at the preparatory meeting.

b) Costs and Budget

14. Japan presented the document on the Northern Committee of WCPFC and
explained its ideas to enable the Committee to perform its functions well and
effectively with minimum cost (Attachment 4). In addition to the proposal by
Japan, the possibility of having a Northern Committee liaison officer at the
Secretariat headquarter will be considered further. Extraordinary cost for the
Northern Committee will also be discussed further at the preparatory meeting.

15. Regarding contribution formula showed in attachment 4, China preferred the
option three and other participants preferred to open all of the options.

16. The costs of the Northern Committee should be born by its members but be a part of
Commission budget as a whole. The participants showed strong preference for
payment of the Northern Committee costs as a part of their assessed contributions
to the Commission in accordance with the formula to be agreed in future.

Agenda 6. Cooperation with the ISC

17. Japan introduced the Draft Memorandum of Understanding (MOU) between
WCPFC and the International Scientific Committee for Tuna and Tuna-like Species
in the North Pacific Ocean (ISC) (Attachment 5). In relation to the role of ISC for
the future work of Northern Committee, it was suggested that the participants
should review the draft MOU for the discussion at the preparatory meeting of the
Northern Committee in December 2005. It was also suggested that data gap issue
for assessment of northern stocks should be discussed at the preparatory meeting.

Agenda 7. Future work plan for management of northern stocks

18. Japan presented the recent stock status of northern albacore based on the
assessment conducted by ISC (Attachment 6).
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19. The meeting noted that the LATTC has adopted management measures for the
northern albacore and that the IATTC has asked the WCPFC to take similar
measures (Attachment 7).

20. It was suggested that this matter should be discussed at the preparatory meeting of
the Northern Committee with the view toward adopting a recommendation on
northern albacore for consideration by the Commission at the WCPFC2.

Agenda 8. Others

21. The outcomes of this consultation will be reported promptly to all the members of
the WCPFC.

Agenda 6. Adoption of summary report

22. The Consultation adopted the summary report.
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September 2005 
 

Highly Migratory Species (HMS) Management 
NMFS Report 

 
 
1.  Regulatory Activities 
 
Status of Proposed Rule for Vessel Identification:  A proposed rule package has been 
submitted to the Federal Register requiring U.S. West Coast HMS fishing vessels to 
display their official number on the port and starboard sides of the deckhouse or hull, and 
on an appropriate weather deck so as to be visible from enforcement vessels and aircraft. 
The official number must be affixed to each vessel in block Arabic numerals at least 10 
inches (25.40 cm) in height for vessels more than 25 ft (7.62 m) but equal to or less than 
65 ft (19.81 m) in length; and 18 inches (45.72 cm) in height for vessels longer than 65 ft 
(19.81 m) in length. Markings must be legible and of a color that contrasts with the 
background.  Once the proposed rule publishes in the Federal Register, a 30-day public 
comment period will follow proceeding publication of the final rule. The action will take 
effect 60 days after the final rule publishes in the Federal.   
 
Status of Recreational Charter Logbook Distribution:  A pilot Recreational Charter 
logbook has been developed in collaboration with the Council’s HMS Management Team 
and the State Fisheries Representatives from Oregon and Washington. The logbooks, 
along with an instructional cover letter, have been distributed to permitted HMS 
Recreational Charter vessels by the respective State Fisheries Department representatives. 
To date, approximately 73 Recreational Charter vessels from Oregon and 39 vessels from 
Washington have been issued permits and logbooks (August 10 database query).   
 
Status of Application by a Foreign Flag Vessel to Tranship Live Bluefin Tuna within 
the US EEZ:  The NMFS International Fisheries Division  received an application from 
a foreign flag fishing vessel to receive and tranship live bluefin tuna caught by US flag 
purse seine vessel(s) for transport to Mexico.  If and when a permit is issued under 
Section 204D of the Magnuson-Stevens Act, the Council will be notified in writing of the 
decision.  A notice will be prepared and sent to US purse seine vessel owners advising 
them of the permit requirements including, among other things, reporting deliveries of 
bluefin tuna to the permitted vessel.  According to NMFS records, there has been no 
activity recorded on any of the five previous foreign fishing permits that have been 
issued. 

Inter-American Tropical Tuna Commission (IATTC) Tuna Conservation Measures:  
The U.S. tuna purse seine fishery in the eastern tropical Pacific Ocean (EPO) will close 
November 20 through December 31 for 2005 and 2006.  The U.S. longline fishery for 
bigeye tuna will close in 2006 when the U.S. catch reaches the 2001 catch level of 150 
metric tons.  NMFS currently has a proposed rule open for comments regarding this 
action.  The comment period closes September 14, 2005.   The U.S. longline fishery for 
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bigeye tuna was to be closed in early September through December 31, 2005.  NMFS has 
filed an emergency rule for this action.    

IATTC Resolution on VMS for US Flag Tuna Vessels over 24 meters:  The IATTC 
passed a Resolution at the 72nd meeting in Lima, Peru that directs member nations to 
place a Vessel Monitoring System (VMS) on tuna fishing vessels greater than 24 meters 
in length. U.S. domestic regulations to implement this Resolution have not been prepared.  
NMFS seeks Council guidance on the matter. 
 
IATTC: The IATTC held its 73rd annual meeting, June 20-24, 2005, in Lanzarote, Spain.  
Resolutions adopted are listed in the attachment and potential Council and NMFS roles 
are listed in the attachment.  In addition, tuna conservation measures for 2004, 2005, and 
2006 pertaining to yellowfin tuna and bigeye tuna expire in 2006.   Council input and 
recommendations on future measures will be requested prior to the IATTC 2006 
meetings. 
 
HMS Fisheries - Observer Coverage Levels: The HMS Observer Coverage Plan 
Report has not yet been adopted as final by the Council. NMFS Headquarters requires an 
approved final HMS observer coverage plan for observer budget requesting purposes. 
NMFS requests Council advice on this issue.  
 
Funding levels available for increased observer coverage of the commercial North Pacific 
Albacore Troll fishery are far below the amount required to achieve the desired HMS 
Observer Coverage Plan Report recommendations. Approximately $1 million would be 
required to approach the 5% observer coverage recommended by the Plan. NMFS 
requests Council advice on this issue. 
 
HMS FISHERIES Observer 

Coverage Plan 
Recommends 

NMFS Coverage Level 
(by Priority or Funding 

Availability) 

Coverage Achieved 
Aug. 1- July 31, 

2005 
Pelagic Drift 
Gillnet  
- swordfish/sharks 

20% 20% 20% 

Pelagic Longline  
– tuna only 

20% 100% 50% 

CA Purse Seine  
– tuna 

100% 33%  
(Pilot Level)) 

33% 

North Pacific  
Albacore Troll 

5% <1%  
(Pilot Level) 

<<1% 

Southern 
California  
Rec. Charter  
– HMS 

10% 5% planned 2005  
(Pilot Level) 

Pending Activity 

Albacore  
Rec. Charter (N. 
of Pt Conception)  

20% Pending Funding None 

Private Vessels 
- HMS 

Undetermined Undetermined None 
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Improved communications with States:  NMFS is aware of many State observer 
programs, especially in the area of HMS recreational charter vessels and their associated 
Recreational Fisheries Surveys. The SWR Observer Program is committed to a 
cooperative approach to observer sampling aboard HMS recreational charter fleets of 
California, Oregon, Washington.  NMFS has been in contact with each representative 
State Observer Coordinator and essential meetings to collaborate fleet observer coverage 
are planned prior to the November Council meeting. 

2. Science Center Activities 

North Pacific Albacore Archival Tagging Project.    A cooperative albacore archival 
tagging project was started in 2001 by the SWFSC and the American Fishermen’s 
Research Foundation with deployment target of 120 tags per year.  During the start-up 
years, deployment fell well short of the target.   However for 2005, the project is on target 
of deploying 120 tags on two tagging cruises.  The first of the planned cruises occurred in 
an area off the coast of Oregon-Washington, southwest of Westport, WA from August 1 
through 10.   A total of 74 albacore were successfully tagged and released with implanted 
archival tags.  Tagged fish averaged 75 cm fork length (FL; 20 lbs) and ranged from 62 
cm to 85.5 cm FL.   The second cruise is planned for September and will deploy the 
remainder of the 120-tag target in approximately the same area. 
 
Since 2001, this project has tagged and released 350 albacore off the U.S. West Coast 
with archival tags.  A total of 14 tags have so far been returned.  Valuable information 
collected  by each tag provides  for determining  daily position, time, water temperature, 
depth and internal body temperature is being analyzed by scientists for studies ranging 
from understand the stock structure and movements to developing habitat-based 
assessment models.    
 
Marine Turtle Program.   There are seven species of marine turtles that occur in 
tropical and subtropical regions throughout the world’s oceans.  All seven species are 
currently listed as threatened or endangered according to the Endangered Species Act, six 
are considered endangered or critically endangered by the World Conservation Union 
(IUCN) Red Data Book (Hilton-Taylor 2000) and are included in Appendix 1 of the 
Convention on International Trade in Endangered Species of Wild Fauna and Flora 
(CITES). Despite a worldwide increase in research and conservation of marine turtles, 
their biology, stock structure, and habitat requirements remain poorly understood. This 
lack of understanding has, in many cases, precluded effective recovery efforts. 
 
To achieve recovery of depleted marine turtle stocks, the SWFSC Marine Turtle Program 
carries out research and facilitates conservation programs throughout the world.  
Focusing mainly on marine turtles in the Pacific, this program implements the actions 
outlined in the USFWS/NOAA-Fisheries Marine Turtle Recovery Plans.  Best 
multidisciplinary science practices and information generated by the program are applied 
to support NOAA’s mandates at regional, national and international levels using 
innovative approaches that build and promote diverse and dynamic partnerships among 
stakeholders including local communities, governmental and nongovernmental 
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organizations, and international organizations.  Results of the program also supports the 
information requirements of the PFMC and the Western Pacific Fisheries management 
Council (WESTPAC) to assess and implement fishing practices that avoid incidental 
capture and mortality of marine turtles. 
 
Since its inception, our program has made a concentrated effort to increase the 
knowledge of leatherback turtles (Dermochelys coriacea) in the Pacific.  This highly 
vulnerable and inadequately understood marine turtle has a distribution spanning tropical, 
temperate, and sometimes sub-arctic waters. Leatherbacks are declining in many parts of 
the world and it has been suggested that these declines are the result of decades of egg 
poaching at nesting beaches coupled with a more recent bycatch problem associated with 
artisanal and commercial marine fisheries. In the Pacific, the depletion has been so 
extreme that leatherbacks have been considered in imminent danger of extinction. The 
species is currently listed as Critically Endangered by IUCN, Endangered under the ESA, 
and is included in Appendix 1 of the CITES. Unfortunately, the development of 
appropriate management strategies has been hindered by a lack of empirical information 
on the distribution and demography of leatherbacks, particularly in marine habitats of the 
Eastern Pacific Ocean. 
 
Current research on leatherbacks includes aerial surveys and in-water capture efforts near 
Monterey Bay, California, and nesting beach and aerial surveys in the Western and 
Eastern Pacific.  These efforts have revealed that leatherbacks occur seasonally along the 
US Pacific coast and that their presence is at least partially influenced by a relaxation of 
coastal upwelling and consequential occurrence of high densities of jellyfish, Chrysaora 
spp.  Through the use of satellite telemetry and genetic analysis on marine turtles found 
both in the foraging and nesting areas, it has been determined that leatherbacks foraging 
off the US Pacific coast originate from nesting beaches in the Western Pacific.      
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INTER-AMERICAN TROPICAL TUNA COMMISSION 
COMISIÓN INTERAMERICANA DEL ATÚN TROPICAL  

73RD MEETING  
LANZAROTE (SPAIN) 

20-24 JUNE 2005 

PROP IATTC-73-C1 

PROPOSAL BY JAPAN AND THE UNITED STATES 

RESOLUTION ON NORTHERN ALBACORE TUNA 
The Inter-American Tropical Tuna Commission (IATTC), having responsibility for the scientific study of 
tunas and tuna-like fishes of the eastern Pacific Ocean, and for the formulation of recommendations to the 
Contracting Parties, cooperating non-Parties, fishing entities and regional economic integration 
organizations (CPCs) with regard to the conservation and management of these resources,  

Observing that the best scientific evidence on North Pacific albacore tuna from the International Scientific 
Committee for Tuna and Tuna-like Species in the North Pacific Ocean indicates that the species is either 
fully exploited, or may be experiencing fishing mortality above levels that are sustainable in the long 
term, and 

Taking note that the IATTC staff has said that the stock assessment for Northern Pacific albacore tuna 
suggests a need for management measures to avoid increases in fishing mortality, and 

Recognizing the importance of working with the Commission for the Conservation and Management of 
Highly Migratory Fish Stocks in the Western and Central Pacific Ocean (WCPFC), as provided for in 
Article XXIV of the Antigua Convention, in order to manage North Pacific albacore tuna throughout its 
migratory range, and 

Recalling further Article 22(4) of the WCPFC Convention that provides for cooperation with the IATTC 
regarding fish stocks that occur in the convention areas of both organizations; 

The IATTC therefore resolves that: 

1. The total level of fishing effort for North Pacific albacore tuna in the Eastern Pacific Ocean not be 
increased beyond current levels. 

2. The CPCs shall take necessary measures to ensure that the level of fishing effort by their vessels 
fishing for North Pacific albacore tuna is not increased; 

3. All CPCs shall report all catches of North Pacific albacore tuna by gear type to the IATTC every six 
months.   

4. The Director shall, in coordination with other scientific bodies conducting scientific reviews of this 
stock, monitor the status of North Pacific albacore tuna and report on the status of the stock at each 
annual meeting;   

5. The CPCs shall consider future actions with respect to North Pacific albacore tuna as may be 
warranted based on the results of such future analysis.   

6. The CPCs call upon the members of the WCPFC to consider, at the earliest opportunity, taking such 
action as may be necessary to ensure the effective conservation and management of North Pacific 
albacore tuna throughout its range including, in particular, measures to ensure that fishing effort on 
the stock in the WCPFC area does not increase and, as necessary, measures to reduce fishing effort to 
levels commensurate with the long-term sustainability of the resource. 

7. The Commission through the Director shall communicate with the WCPFC and request them to take 



similar measures. 

8. The provisions of paragraph 2 shall not prejudice the rights and obligations under international law of 
those coastal CPCs in the EPO whose current fishing activity for northern Pacific albacore tuna is 
limited, but that have a real interest in, and history of, fishing for the species, that may wish to 
develop their own fisheries for northern Pacific albacore tuna in the future. 
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Agenda Item C.1 
Situation Summary 

September 2005 

NMFS REPORT 

Mr. Mark Helvey and Mr. Craig Heberer will discuss the information provided in Attachment 1 
on recent NMFS activities related to highly migratory species (HMS) management and 
international activities, including the results of the June 20-24, 2005, meeting of the Inter-
American Tropical Tuna Commission (IATTC) and the September 12-13 informal Northern 
Committee meeting of the Western and Central Pacific Fisheries Commission.  Attachment 2 
summarizes the resolutions adopted at the IATTC meeting.  The letter from Mr. McInnis 
(Attachment 3), who is a U.S. Commissioner to the IATTC, provides NMFS’ perspective on the 
meeting, focusing on the adoption of a resolution regarding northern albacore tuna (attachment to 
the McInnis letter). 
 
Dr. Gary Sakagawa will brief the Council on Science Center activities. 
 
Council Task:
 
Discussion.  
 

Reference Materials: 

1. Agenda Item C.1, Attachment 1:  HMS Management, NMFS Report 
2. Agenda Item C.1, Attachment 2:  IATTC Resolutions 
3. Agenda Item C.1, Attachment 3:  Letter from Mr. Rod McInnis to Mr. Donald Hansen  
4. Agenda Item C.1.d, Letter from Mr. Wayne Heikkila, Western Fishboat Owners Association, 

to Mr. Donald Hansen 
 
Agenda Order: 

a. Regulatory Activities Mark Helvey/Craig Heberer 
b. Science Center Activities Gary Sakagawa 
c. Reports and Comments of Advisory Bodies 
d. Public Comment 
e. Council Discussion 
 
 
PFMC 
08/31/05 
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Exhibit C.2.b
NMFS Report

September 2005
 
 

Bigeye Tuna Overfishing Response Update 
NMFS Report 

 
FMP Amendment:  The SWR hired a recent graduate from the Environmental Sciences and 
Policy program at Johns Hopkins University who is preparing the draft amendment to the WC 
HMS to Pacific bigeye tuna overfishing.   A draft plan amendment is expected to be available for 
Council review at the November meeting.   
 
The SWR provided comments on the draft internal copy of the Western Pacific Fishery 
Management Council’s draft Amendment 14 to the Pelagics Fishery Management Plan entitled 
“Management Measures for Bigeye Tuna in the Pacific Ocean.”  The proposed actions include a 
suite of non-regulatory measures for the international management of bigeye tuna, as well as 
several data collection initiatives for small-boat pelagic fisheries in Hawaii.  Comments centered 
on management and monitoring, recommendations for research, and WPFMC management 
protocol for international management of Pacific HMS (WCPO and EPO management 
measures). 
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Agenda Item C.2 
Situation Summary 

September 2005 

BIGEYE TUNA OVERFISHING RESPONSE UPDATE 

National Marine Fisheries Service (NMFS) notified the Council that it must take action to 
address overfishing of bigeye tuna by June 14, 2005.  A similar notification was given to the 
Western Pacific Fishery Management Council (WPFMC).  At the June 2005 meeting, the 
Council was briefed on both the WPFMC’s proposals to develop a fishery management plan 
(FMP) amendment to address bigeye tuna overfishing and on a strategy put forward by NMFS.  
(The WPFMC’s proposed revisions to the NMFS strategy are contained in Attachment 1.)  In 
response, the Council moved to begin work on an amendment to the Fishery Management Plan 
for U.S. West Coast Fisheries for Highly Migratory Species (HMS FMP) addressing this issue.  
NMFS Southwest Region agreed to take lead responsibility on developing the amendment 
package for Council consideration. 

Mr. Mark Helvey will provide an update on the development of the amendment package (Exhibit 
C.2.b, NMFS Report).   

Council Task:  Council Discussion and Guidance on Response to Overfishing of Bigeye 
Tuna. 

Reference Materials: 

1. Agenda Item C.2.a, Attachment 1:  Letter from Ms. Kitty Simonds, WPFMC Executive 
Director, to Mr. Bill Robinson, NMFS with proposed revisions to NMFS strategy. 

2. Agenda Item C.2.b, NMFS Report. 
 
Agenda Order: 

a. Agenda Item Overview Kit Dahl 
b. NMFS Report Mark Helvey 
c. Reports and Comments of Advisory Bodies 
d. Public Comment 
e. Council Discussion and Guidance on Response to Overfishing of Bigeye Tuna 
 
 
PFMC 
08/30/05 
 

  
F:\!PFMC\MEETING\2005\September\HMS\Ex_C2 SitSum BET amendment.doc 



 1 

Exhibit C.3.a 

Supplemental Attachment 2 

September 2005 

 

Draft for Public Review 

INTERIM Protocol for Consideration of Exempted Fishing Permits for HMS Fisheries 

(Proposed Effective Dates of November 2005-April 2006) 

 

DEFINITION 

An exempted fishing permit (EFP) is a federal permit, issued by the National Marine Fisheries 

Service, which authorizes a vessel to engage in an activity that is otherwise prohibited by the 

Magnuson-Stevens Fishery Conservation and Management Act or other fishery regulations for 

the purpose of collecting limited experimental data. EFPs can be issued to federal or state 

agencies, marine fish commissions, or other entities, including individuals. An EFP applicant 

need not be the owner or operator of the vessel(s) for the EFP is requested. 

 

PURPOSE 

The specific objectives of a proposed exempted fishery may vary. The Pacific Fishery 

Management Council’s fishery management plan (FMP) for West Coast HMS fisheries provides 

for EFPs to promote increased utilization of underutilized species, realize the expansion potential 

of the domestic HMS fisheries, and increase the harvest efficiency of the HMS fisheries 

consistent with the Magnuson-Stevens Act and the management goals of the FMP. However, 

EFPs are commonly used to explore ways to encourage innovation and efficiency in the 

fisheries, measure bycatch associated with different fishing gears and/or fishing strategies (e.g., 

during certain times or in certain areas), and to evaluate current and proposed management 

measures. 

 

PROTOCOL 

 

A. Submission 

1. The Pacific Fishery Management Council and its advisory bodies [HMS Management 

Team (HMSMT), HMS Advisory Subpanel (HMSAS) and Scientific and Statistical 

Committee (SSC)] should review EFP proposals prior to issuance; the advisory 

bodies may provide comment on methodology and relevance to management data 

needs and make recommendations to the Council accordingly.  The public m ay also 

comment on EFP proposals. 

 

2. Completed applications for EFPs from individuals or non-government agencies for 

Council consideration must be received by the Council for review, at least two weeks 

prior to the November 2005 Council meeting. 

 

3. Applications for EFPs from federal or state agencies must meet the briefing book 

deadline for the November 2005 Council meeting. 

 

B. Proposal Contents 

1. EFP proposals must contain sufficient information for the Council to determine: 

a. There is adequate justification for an exemption to the regulations; 

b. The potential impacts of the exempted activity have been adequately identified; 

c. The exempted activity would be expected to provide information useful to 

management and use of HMS fishery resources. 
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2. Applicants must submit a completed application in writing that includes, but is not 

limited to, the following information: 

a. Date of application 

b. Applicant’s names, mailing addresses, and telephone numbers 

c. A statement of the purpose and goals of the experiment for which an EFP is 

needed, including a general description of the arrangements for the disposition of 

all species harvested under the EFP 

d. Valid justification explaining why issuance of an EFP is warranted 

e. A statement of whether the proposed experimental fishing has broader 

significance than the applicant’s individual goals 

f. An expected total duration of the EFP (i.e., number of years proposed to conduct 

exempted fishing activities) 

g. Number of vessels covered under the EFP 

h. A description of the species (target and incidental) to be harvested under the EFP 

and the amount(s) of such harvest necessary to conduct the experiment; this 

description should include harvest estimates of overfished species and protected 

species 

i. A description of a mechanism, such as at-sea fishery monitoring, to ensure that 

the harvest limits for targeted and incidental species are not exceeded and are 

accurately accounted for 

j. A description of the proposed data collection and analysis methodology 

k. A description of how vessels will be chosen to participate in the EFP 

l. For each vessel covered by the EFP, the approximate time(s) and place(s) fishing 

will take place, and the type, size, and amount of gear to be used 

m. The signature of the applicant 

n. The HMSMT, HMSAS, SSC, and/or Council may request additional information 

necessary for their consideration 

 

C. Review and Approval 

1. The HMSMT and SSC will review EFP proposals in November 2005 and make 

recommendations to the Council for action; the Council will consider those proposals 

for preliminary action. Final action on EFPs will occur at the March 2006 Council 

meeting. Only those EFP applications that were considered in November 2005 may 

be considered in March 2006; EFP applications received after the November 2005 

Council meeting for the following calendar year will not be considered. 

 

2. EFP proposals must contain a mechanism, such as at-sea fishery monitoring, to 

ensure that the harvest limits for targeted and incidental species are not exceeded and 

are accurately accounted for.  Also, EFP proposals must include a description of the 

proposed data collection and analysis methodology used to measure whether the EFP 

objectives will be met. 

 

3. The Council will give priority consideration to those EFP applications that: 

a. Emphasize resource conservation and management with a focus on bycatch 

reduction (highest priority) 

b. Encourage full retention of fishery mortalities 

c. Involve data collection on fisheries stocks and/or habitat 

d. Encourage innovative gear modifications and fishing strategies to reduce bycatch 

e. Encourage the development of new market opportunities 

f. Explore the use of incentives to increase utilization of underutilized species while 

reducing bycatch of non-target species and/or interactions with protected species 
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4. The HMSMT review will consider the following questions: 

a. Is the application complete? 

b. Is the EFP proposal consistent with the goals and objectives of the West Coast 

HMS FMP? 

c. Does the EFP account for fishery mortalities, by species? 

d. Can the harvest estimates of overfished species and/or protected species be 

accommodated? 

e. Does the EFP meet one or more of the Council’s priorities listed above? 

f. Is the EFP proposal compatible with the federal observer program effort? 

g. What infrastructure is in place to monitor, process data, and administer the EFP? 

h. How will achievement of the EFP objectives be measured? 

i. Is the data ready to be applied? If so, should it be used, or rejected? If not, when 

will sufficient data be collected to determine whether the data can be applied? 

j. What are the benefits to the fisheries management process to continue an EFP that 

began the previous year? 

k. If propose integrating data into management, what is the appropriate process? 

l. What is the funding source for at-sea monitoring? 

m. Has there been coordination with appropriate state and federal enforcement, 

management and science staff? 

 

5. SSC Review: 

a. All EFP applications should first be evaluated by the HMSMT for consistency 

with the goals and objectives of the HMS FMP. 

b. When a proposal is submitted to the HMSMT that includes a significant scientific 

component that would benefit from SSC review, the HMSMT can refer the 

application to the SSC’s HMS subcommittee for comment. 

c. In such instances, the HMS subcommittee will evaluate the scientific merits of the 

application and will specifically evaluate the application ’s (a) problem statement; 

(b) data collection methodology; (c) proposed analytical and statistical treatment 

of the data; and (d) the generality of the inferences that could be drawn from the 

study. 

 

D. Other considerations 

1. EFP candidates or participants may be denied future EFP permits under the following 

circumstances: 

a. If the applicant/participant (fisher/processor) has violated past EFP provisions; or 

has been convicted of a crime related to commercial fishing regulations 

punishable by a maximum penalty range exceeding $1,000 within the last three 

years; or within the last three years assessed a civil penalty related to violations of 

commercial fishing regulations in an amount greater than $5,000; or, has been 

convicted of any violation involving the falsification of fish receiving tickets 

including, but not limited to, mis-reporting or under-reporting of HMS. 

Documented fish receiving tickets indicating mis-reporting or under-reporting of 

HMS will not qualify for consideration when fish reporting documents are used as 

part of the qualifying criteria for EFPs. 

 

E. Report Contents 

1. The EFP applicant must present a preliminary report on the results of the EFP and the 

data collected (including catch data) to the HMSMT at the March 2007 Council 

meeting. 
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2. A final written report on the results of the EFP and the data collected must be 

presented to the HMSMT, SSC, and the Council at the April 2007 Council meeting. 

 

3. The final report should include: 

a. A summary of the work completed 

b. An analysis of the data collected 

c. Conclusions and/or recommendations 

d. Timely presentation of results is required to determine whether future EFPs will 

be recommended 

 



Exhibit C.3.a 
Supplemental REVISED Attachment 1 

September 2005 
 

Draft for Public Review 
Protocol for Consideration of Exempted Fishing Permits for HMS Fisheries 

(Proposed Effective Date of April 2006) 
 
DEFINITION 
An exempted fishing permit (EFP) is a federal permit, issued by the National Marine Fisheries 
Service, which authorizes a vessel to engage in an activity that is otherwise prohibited by the 
Magnuson-Stevens Fishery Conservation and Management Act or other fishery regulations for 
the purpose of collecting limited experimental data. EFPs can be issued to federal or state 
agencies, marine fish commissions, or other entities, including individuals. An EFP applicant 
need not be the owner or operator of the vessel(s) for the 
EFP is requested. 
 
PURPOSE 
The specific objectives of a proposed exempted fishery may vary. The Pacific Fishery 
Management Council’s fishery management plan (FMP) for West Coast HMS fisheries provides 
for EFPs to promote increased utilization of underutilized species, realize the expansion potential 
of the domestic HMS fisheries, and increase the harvest efficiency of the HMS fisheries 
consistent with the Magnuson-Stevens Act and the management goals of the FMP. However, 
EFPs are commonly used to explore ways to encourage innovation and efficiency in the 
fisheries, measure bycatch associated with different fishing gears and/or fishing strategies (e.g., 
during certain times or in certain areas), and to evaluate current and proposed management 
measures. 
 
PROTOCOL 
 
A. Submission 

1. The Pacific Fishery Management Council and its advisory bodies [HMS Management 
Team (HMSMT), HMS Advisory Subpanel (HMSAS) and Scientific and Statistical 
Committee (SSC)] should review EFP proposals prior to issuance; the advisory 
bodies may provide comment on methodology and relevance to management data 
needs and make recommendations to the Council accordingly.  The public m ay also 
comment on EFP proposals. 

 
2. Completed applications for EFPs from individuals or non-government agencies for 

Council consideration must be received by the Council for review, at least two weeks 
prior to the June Council meeting. 

 
3. Applications for EFPs from federal or state agencies must meet the briefing book 

deadline for the June Council meeting. 
 
B. Proposal Contents 

1. EFP proposals must contain sufficient information for the Council to determine: 
a. There is adequate justification for an exemption to the regulations; 
b. The potential impacts of the exempted activity have been adequately identified; 
c. The exempted activity would be expected to provide information useful to 

management and use of HMS fishery resources. 
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2. Applicants must submit a completed application in writing that includes, but is not 
limited to, the following information: 
a. Date of application 
b. Applicant’s names, mailing addresses, and telephone numbers 
c. A statement of the purpose and goals of the experiment for which an EFP is 

needed, including a general description of the arrangements for the disposition of 
all species harvested under the EFP 

d. Valid justification explaining why issuance of an EFP is warranted 
e. A statement of whether the proposed experimental fishing has broader 

significance than the applicant’s individual goals 
f. An expected total duration of the EFP (i.e., number of years proposed to conduct 

exempted fishing activities) 
g. Number of vessels covered under the EFP 
h. A description of the species (target and incidental) to be harvested under the EFP 

and the amount(s) of such harvest necessary to conduct the experiment; this 
description should include harvest estimates of overfished species and protected 
species 

i. A description of a mechanism, such as at-sea fishery monitoring, to ensure that 
the harvest limits for targeted and incidental species are not exceeded and are 
accurately accounted for 

j. A description of the proposed data collection and analysis methodology 
k. A description of how vessels will be chosen to participate in the EFP 
l. For each vessel covered by the EFP, the approximate time(s) and place(s) fishing 

will take place, and the type, size, and amount of gear to be used 
m. The signature of the applicant 
n. The HMSMT, HMSAS, SSC, and/or Council may request additional information 

necessary for their consideration 
 

C. Review and Approval 
1. The HMSMT and SSC will review EFP proposals in June and make 

recommendations to the Council for action; the Council will consider those proposals 
for preliminary action. Final action on EFPs will occur at the September Council 
meeting. Only those EFP applications that were considered in June may be 
considered in September; EFP applications received after the June Council meeting 
for the following calendar year will not be considered. 

 
2. EFP proposals must contain a mechanism, such as at-sea fishery monitoring, to 

ensure that the harvest limits for targeted and incidental species are not exceeded and 
are accurately accounted for.  Also, EFP proposals must include a description of the 
proposed data collection and analysis methodology used to measure whether the EFP 
objectives will be met. 

 
3. The Council will give priority consideration to those EFP applications that: 

a. Emphasize resource conservation and management with a focus on bycatch 
reduction (highest priority) 

b. Encourage full retention of fishery mortalities 
c. Involve data collection on fisheries stocks and/or habitat 
d. Encourage innovative gear modifications and fishing strategies to reduce bycatch 
e. Encourage the development of new market opportunities 
f. Explore the use of incentives to increase utilization of underutilized species while 

reducing bycatch of non-target species and/or interactions with protected species 
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4. The HMSMT review will consider the following questions: 

a. Is the application complete? 
b. Is the EFP proposal consistent with the goals and objectives of the West Coast 

HMS FMP? 
c. Does the EFP account for fishery mortalities, by species? 
d. Can the harvest estimates of overfished species and/or protected species be 

accommodated? 
e. Does the EFP meet one or more of the Council’s priorities listed above? 
f. Is the EFP proposal compatible with the federal observer program effort? 
g. What infrastructure is in place to monitor, process data, and administer the EFP? 
h. How will achievement of the EFP objectives be measured? 
i. Is the data ready to be applied? If so, should it be used, or rejected? If not, when 

will sufficient data be collected to determine whether the data can be applied? 
j. What are the benefits to the fisheries management process to continue an EFP that 

began the previous year? 
k. If propose integrating data into management, what is the appropriate process? 
l. What is the funding source for at-sea monitoring? 
m. Has there been coordination with appropriate state and federal enforcement, 

management and science staff? 
 

5. SSC Review: 
a. All EFP applications should first be evaluated by the HMSMT for consistency 

with the goals and objectives of the HMS FMP. 
b. When a proposal is submitted to the HMSMT that includes a significant scientific 

component that would benefit from SSC review, the HMSMT can refer the 
application to the SSC’s HMS subcommittee for comment. 

c. In such instances, the HMS subcommittee will evaluate the scientific merits of the 
application and will specifically evaluate the application ’s (a) problem statement; 
(b) data collection methodology; (c) proposed analytical and statistical treatment 
of the data; and (d) the generality of the inferences that could be drawn from the 
study. 

 
D. Other considerations 

1. EFP candidates or participants may be denied future EFP permits under the following 
circumstances: 
a. If the applicant/participant (fisher/processor) has violated past EFP provisions; or 

has been convicted of a crime related to commercial fishing regulations 
punishable by a maximum penalty range exceeding $1,000 within the last three 
years; or within the last three years assessed a civil penalty related to violations of 
commercial fishing regulations in an amount greater than $5,000; or, has been 
convicted of any violation involving the falsification of fish receiving tickets 
including, but not limited to, mis-reporting or under-reporting of HMS. 
Documented fish receiving tickets indicating mis-reporting or under-reporting of 
HMS will not qualify for consideration when fish reporting documents are used as 
part of the qualifying criteria for EFPs. 

 
E. Report Contents 

1. The EFP applicant must present a preliminary report on the results of the EFP and the 
data collected (including catch data) to the HMSMT at the June Council meeting of 
the following year. 
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2. A final written report on the results of the EFP and the data collected must be 

presented to the HMSMT, SSC, and the Council at the September Council meeting. 
 

3. The final report should include: 
a. A summary of the work completed 
b. An analysis of the data collected 
c. Conclusions and/or recommendations 
d. Timely presentation of results is required to determine whether future EFPs will 

be recommended 
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Agenda Item C.3.b 
Supplement Revised HMSMT Report 

September 2005 
 

HIGHLY MIGRATORY SPECIES MANAGEMENT TEAM (HMSMT) 
REPORT ON HMS EXEMPTED FISHING PERMIT PROTOCOL 

 
The Highly Migratory Species Management Team (HMSMT) finalized the proposed Exempted 
Fishing Permit (EFP) protocol at its August 3-5, 2005, meeting (see Agenda Item C.3.a, 
Attachment 1), and recommends that the Council approve it for public review, with final 
consideration scheduled in November. 
 
With regard to the schedule to consider EFPs for the following fishing year that is proposed in 
the protocol, the HMSMT recommends an annual two-meeting process at the Council’s June and 
September meetings.  The HMSMT notes that the HMS fishing year is from April 1 through 
March 31.  Having final approval scheduled in September of the previous year will allow the 
National Marine Fisheries Service staff time to review the application and do applicable 
protected species analyses, as needed, prior to the following scheduled fishing year.  For 
Example: 
 
June 2006 Draft HMS EFP applications for Council consideration to approve for public 

review. 
Sept 2006 Final consideration of approval of HMS EFP applications 
Oct 2006 – NMFS protected species analysis/BiOp development (if needed). 
Feb 2007 
Apr 2007 EFP effective date (or later that year, depending on fishery and season). 
 
The HMSMT’s August meeting focused on the discussion and development of alternatives to 
allow a limited amount of drift gillnet fishing within the area that is currently closed.  Because 
fishing effort will likely need to be limited based upon anticipated levels of leatherback sea turtle 
mortalities, the HMSMT is recommending that an EFP be the implementing mechanism for the 
drift gillnet fishery within the currently closed area.  In other words, the current closed area 
would remain in place, and, if approved, a limited number of participants could access the closed 
area through an EFP. 
 
Given this recommendation, the HMSMT notes that this action cannot be accommodated with 
the schedule outlined in the proposed protocol and provide a drift gillnet fishery in the late 
summer/fall of 2006.  Therefore, the HMSMT recommends that the effective date of the protocol 
be April 2006 (which is the beginning of the HMS fishing year); in the interim, the HMSMT 
recommends the Council consider the drift gillnet EFP application for 2006 through a two-
meeting process, scheduled for November 2005 and March 2006. 
 
HMSMT Recommendations: 
 

1. Approve EFP protocol and schedule (Exhibit C.3.a, Supplemental Revised 
Attachment 1) for public review, which would be effective in April 2006. 

2. Approve interim EFP protocol and scheduled (Exhibit C.3.a, Supplemental 
Attachment 2) for public review, which would be effective from November 2005 
until April 2006. 

3. Consider approval of the drift gillnet EFP through a two-meeting process tentatively 
scheduled for initial council review of EFP alternatives at the November 2005 
Council meeting and guidance to the HMSMT to proceed with NEPA.  Selection of a 
preferred alternative will be done at the March 2006 Council meeting.    



Agenda Item C.3.b 

Supplemental SSC Report 

September 2005 

 

 

SCIENTIFIC AND STATISTICAL COMMITTEE REPORT ON 

PROPOSED COUNCIL OPERATING PROCEDURE (COP) 

FOR APPROVING EXEMPTED FISHING PERMITS FOR HIGHLY MIGRATORY SPECIES 

 

The Scientific and Statistical Committee (SSC) discussed the proposed Protocol for 

Consideration of Exempted Fishing Permits (EFP) for Highly Migratory Species (HMS) 

Fisheries. The SSC supports the proposed protocol but suggests its review be limited to EFPs 

with a significant scientific component.  We recommend the following changes in the draft 

document prior to public review. 

 

1) Section C.1:  change “The HMSMT and SSC will review” to “The HMSMT will 

review.” 

 

2) Section C.5.b:  change “the HMSMT can refer the application to the SSC’s HMS 

subcommittee for comment” to “the HMSMT can refer the application to the SSC for 

comment.” 

 

3) Section C.5.c:  change “the HMS subcommittee” to “ the SSC”. 

 

4) Section E.2:  change “A final written report on the results of the EFP and the data 

collected must be presented to the HMSMT, SSC and Council at the September meeting” 

to “A final report on the results of the EFP and the data collected must be presented to the 

HMSMT and the Council at the September meeting.  Those EFPs containing data 

analysis that could benefit from a scientific review may be forwarded to the SSC for 

comment.” 

 

 

PFMC 

09/20/05 
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No Exemptions to the CA Gillnet Closures  

1 of 1 9/9/2005 4:31 PM

Subject: No Exemptions to the CA Gillnet Closures
From: clschubert@speakeasy.net
Date: Thu, 08 Sep 2005 12:40:57 -0800
To: donald.mcisaac@noaa.gov, Kit.Dahl@noaa.gov
CC: robert@seaturtles.org

Dr. Donald McIsaac 
Executive Director
Pacific Fishery Management Council
7700 NE Ambassador Place, Suite 200
Portland, OR 97220-1384 

PH: (503)820-2280
Fax: (503) 820-2299 

CC: Dr. Kit Dahl
Kit.Dahl@noaa.gov 

Dear Dr. McIsaac and Dr. Dahl:

On September 20th, the Pacific Fisheries Management Council will be considering a proposal 
to grant exemptions to a small number of gillnet fishers to a measure that closes a large 
area of the California coast to gillnet fishing that injures and kills large numbers of 
endangered sea turtles, sharks, billfish and marine mammals. Most at risk is the 
leatherback sea turtle which now teeters on the brink of extinction in the Pacific Ocean. 
I urge you to reject this proposal.

Most at risk from this proposal is the critically endangered leatherback sea turtle. 
Estimated to be 100 million years old, scientists now warn that it could go extinct in the 
Pacific in the next 5-30 years unless efforts are made to reduce the threat of being 
injured or killed by longlines and gillnets. The number of female nesting Pacific 
leatherbacks has declined by 95% since 1984. The US Pacific Coast is an important 
migratory route and foraging area for leatherback sea turtles.

These rules are crucial for protecting the leatherback and other marine species from being 
injured or killed by gillnets and longlines. Eliminating rather than strengthening 
protections for these critically endangered turtles would be a huge and possibly 
irreversible mistake. 

In 2001, NOAA Fisheries also closed waters off Monterey Bay, California, and in the 
vicinity north to the 45ï¿½ N latitude intersect with the Oregon Coast from August 15 
through November 15 in response to the threat of a lawsuit. The region north of Point 
Conception had recently been closed during El Nino years as the result of another lawsuit 
in 2002 to protect loggerhead turtles, another species facing threat of extinction due to 
mortality caused by industrial fishing. 

Known as "curtains of death" because they catch and kill everything in their path, large 
gillnets (also known as driftnets) were banned by the United Nations on the high seas in 
1991. Along with sea turtles, gillnets also injure or kill sperm whales, humpback whales, 
fin whales, Steller sea lions and other threatened and endangered species. 

This year, 1,007 scientists from 97 countries and 281 non-governmental organizations from 
62 countries delivered a letter to the United Nations urging it to implement a moratorium 
on industrial longline and gillnet fishing in the Pacific.

There is no excuse for taking a step back on restricting the use of gillnets or longlines. 
The first ones to pay the price for allowing more of these curtains of death will be sea 
turtles and other endangered marine wildlife. I urge you to reject this proposal to grant 
exemptions to the closures and maintain existing protections for sea turtles in place.

Candice Schubert 350 Harbour Cove Drive Sparks, NV 89434 clschubert@speakeasy.net

Agenda Item C.3.c 
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Brendan Cummings 
Marine Biodiversity Program Director 
 PO Box 549 • Joshua Tree, CA • 92252 
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Via Electronic Mail  

September 13, 2005 
 Donald McIsaac 
 Executive Director 

Pacific Fishery Management Council 
7700 NE Ambassador Place, Suite 200 
Portland, OR 97220-1384  
E-mail: Donald.McIsaac@noaa.gov 

 pfmc.comments@noaa.gov 
 
RE: Agenda Item C-3: Proposed Council Operating Procedure (COP) for Approving 
Exempted Fishing Permits for Highly Migratory Species 
 
Dear Mr. McIsaac: 
 

On behalf of the Center for Biological Diversity and the Turtle Island Restoration 
Network I submit the following comments regarding Agenda Item C-3 of the September 2005 
meeting of the Pacific Fishery Management Council (“PFMC” or “Council”), the Proposed 
Council Operating Procedure (“COP”) for Approving Exempted Fishing Permits for Highly 
Migratory Species (“HMS”).  Pursuant to PFMC policy as articulated on its website, we request 
that this letter be distributed to the Council at or before the onset of the September meeting. 

 
While the agenda item before the Council refers only to the proposed adoption of a Council 

operating procedure (“COP”) for approving HMS exempted fishing permit applications, it is 
clear from the agenda summary as well as the comments of the Highly Migratory Species 
Management Team (“HMSMT”) that the driving force for the proposed action is a desire by the 
HMSMT to reestablish the California/Oregon Drift-Gillnet Fishery in areas in which the fishery 
is currently precluded.  Similarly, although not specifically mentioned in the Council’s briefing 
book documents, there is ample evidence in the record that a further purpose of the COP is to 
develop a mechanism that would allow the reopening of the California-based longline fishery for 
swordfish.  By linking the proposed COP to specific exempted fishing proposals, particularly  
proposals as legally problematic as those for the drift-gillnet and longline fisheries, the Council 
has rendered what could have been a relatively straightforward procedural rulemaking into one 
that is fundamentally flawed and will almost certainly result in legal challenge.  We believe that 
the only lawful course for the Council to follow if it chooses to pursue adoption of a COP for 
HMS exempted fishing permits is to reject the draft COP as developed by the HMSMT and 
restart the procedure independent of any pending proposals or plans to reopen all or portions of 
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the drift-gillnet and longline fisheries.  Moreover, the Council should not adopt any “interim” 
procedure as proposed by the HMSMT to allow the more rapid approval of exempted fishing 
permits for the drift-gillnet fishery.  To continue on the present course would render the 
Council’s actions, and any National Marine Fisheries Services (“NMFS”) approval and 
implementation of the Council’s decisions, highly unlawful in violation of the procedural and 
substantive mandates of the Magnuson-Stevens Fishery Conservation and Management Act 
(“MSA”) (16 U.S.C. § 1801 et seq.), the National Environmental Policy Act (“NEPA”) (42 
U.S.C. § 4321 et seq.), the Endangered Species Act (“ESA”)(16 U.S.C. § 1531 et seq.), the 
Marine Mammal Protection Act (“MMPA”)(16 U.S.C. § 1361 et seq.), and the Migratory Bird 
Treaty Act (“MBTA”)(16 U.S.C. § 706 et seq.). 

 
As the Council is, or should be aware, the California/Oregon Drift-Gillnet Fishery is 

currently operating in violation of the ESA, MMPA and MBTA.  Any decisions by the Council 
and/or NMFS that result in the expansion of this fishery into currently closed areas will be met 
by litigation seeking not just to prevent the expansion of the fishery, but likely also the complete 
closure of the fishery until and unless it can be operated in a manner consistent with applicable 
law.1 

 
The California/Oregon Drift-Gillnet Fishery entangles and kills ESA-listed marine 

mammals and sea turtles.  It must therefore be operated in a manner consistent with the 
procedural and substantive mandates of the ESA or not at all.  This fishery is currently operating 
without any take authorization for ESA-listed marine mammals.  Take can be authorized via a 
biological opinion issued pursuant to the ESA only if such take is also authorized pursuant to 
Section 101 of the MMPA.  On October 30, 2000, NMFS issued a three-year take authorization 
pursuant to Section 101(a)(5)(E) of the MMPA, 16 U.S.C. § 1371(a)(5)(E), to the Drift-Gillnet 
Fishery allowing the take of ESA listed marine mammals, specifically  sperm, fin, and humpback 
whales and the eastern stock of Steller sea lion.  65 Fed. Reg. 64670.  While we believe this 
permit was improperly issued in the first instance, regardless of the infirmities of this permit, it is 
now expired and no take of any ESA-listed marine mammal is authorized for the Drift-Gillnet 
Fishery, or for that matter any fishery under the HMS FMP.  Unfortunately, the Drift-Gillnet 
Fishery continues to entangle ESA-listed marine mammals.  For example, observer data from the 
2004-2005 fishing season shows the entanglement of a humpback whale.  This take was not 
authorized under the ESA or the MMPA and therefore occurred in violation of Section 9 of the 
ESA.  Continued operation of the Drift-Gillnet Fishery, and certainly any expansion of the 
fishery into currently closed areas, violates the provisions of the ESA prohibiting such take.  
Until and unless the fishery as a whole (including any proposed exempted fishing) receives a 
lawful Section 101 authorization pursuant to the MMPA, we believe that the fishery must be 
suspended. 

 
                                                 
1 It is our understanding that the California-based longline fishery is currently non-operational.  The shallow set 
component of the fishery was closed via the final HMS FMP in conjunction with a NMFS ESA rulemaking (69 Fed. 
Reg. 18444 and 69 Fed. Reg. 11540) while the small remaining tuna component of the fishery was closed due to 
overfishing concerns regarding the bigeye tuna (70 Fed. Reg. 52324).  Needless to say, we believe that any 
reopening of the longline fishery via exempted fishing permit or otherwise would also violate the ESA, MMPA and 
MBTA. 
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Any proposal to allow the Drift-Gillnet Fishery into areas occupied by the critically 
endangered leatherback sea turtle would violate Sections 7 and 9 of the ESA.  In the original 
Drift-Gillnet biological opinion, NMFS had the following to say about any further mortality to 
the leatherback: 

 
Therefore, any additional impacts to the western Pacific leatherback stocks are 
likely to maintain or exacerbate the decline in these populations.  This would 
further hinder population persistence or attempts at recovery as long as mortalities 
exceed any possible population growth, which appears to be the current case, 
appreciably reducing the likelihood that western Pacific leatherback populations 
will persist.  Additional reductions in the likelihood of persistence of western 
Pacific leatherback stocks are likely to affect the overall persistence of the entire 
Pacific Ocean leatherback population by reducing genetic diversity and viability, 
representation of critical life stages, total population abundance, and 
metapopulation resilience as small sub-populations are extirpated.  These effects 
would be expected to appreciably reduce the likelihood of both the survival and 
recovery of the Pacific Ocean population of the leatherback sea turtle. 
 

Biological Opinion at 94. (Emphasis added).  NMFS then concluded that the estimated 
annual mortality of leatherbacks from the Drift-Gillnet Fishery would likely jeopardize the 
species.  NMFS therefore proposed as a Reasonable and Prudent Alternative (“RPA”) a seasonal 
closure to the Drift-Gillnet Fishery in the waters off the Central and Northern California and 
Southern Oregon Coasts.  NMFS adopted a variant of this RPA via an ESA rulemaking and 
instituted the current closure.  66 Fed. Reg. 44549.  The closure was then reaffirmed by NMFS 
when it adopted the HMS FMP under its authorities under the MSA.  69 Fed. Reg. 18444; 50 
C.F.R. § 660.713.2  Since the October 2000 biological opinion for the Drift-Gillnet Fishery, the 
status of the leatherback in the Pacific has further declined.  We believe, as NMFS stated in 
2000, that authorization of any leatherback take in the Pacific would violate the requirement to 
avoid jeopardy to the species. 

 
Fortunately, the seasonal closure to the Drift-Gillnet Fishery for the protection of the 

leatherback sea turtles appears to be effective.  The past three years of observer data show no 
bycatch of leatherback sea turtles.3  It would be criminal for the Council and NMFS to undue this 
apparently successful management measure and allow drift-gillnet vessels to set their nets in 
areas where they are likely to entangle and kill this critically endangered species.   

 
The continued authorization of the Drift-Gillnet Fishery under the FMP (and under any 

proposed exempted fishing permit) also violates the unambiguous command of the MMPA that 
all fisheries “shall reduce incidental mortality and serious injury of marine mammals to 
insignificant levels approaching a zero mortality and serious injury rate” by April 30, 2001.  16 

                                                 
2 Similar closures were required south of Pt. Conception in El Nino years to avoid loggerhead sea turtles.  NMFS 
has yet to actually invoke these closures even when other branches of the agency have declared the existence of El 
Nino conditions. 
3 We hope this does not simply reflect the unfortunate fact that there so few leatherback sea turtles left in the Pacific. 
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U.S.C. § 1387(b)(1).  NMFS has defined ZMRG by regulation as ten percent of Potential 
Biological Removal (“PBR”).  The fishery’s take of marine mammal species remains above this 
threshold.  For example, in the most recent Draft Pacific Stock Assessment Reports (dated May 
2005) the fishery was estimated to kill 23 northern right whale dolphins each year, in excess of a 
ZMRG level of 16.  Similarly, take of the short-finned pilot whale is not just above ZMRG, but 
almost at PBR.  Take of sperm, humpback and fin whales also remains well above 10% of PBR, 
thereby exceeding the definition of ZMRG.  Because April 30, 2001 has come and gone without 
the Drift-Gillnet Fishery reaching ZMRG, the continued authorization, or any expansion, of this 
fishery violates the MMPA.4 

 
As mentioned above, we believe that the Drift-Gillnet Fishery as currently authorized is 

violating the MBTA.  Obviously, any exempted fishing permit allowing an expansion of the 
fishery would likewise violate the MBTA.  Section 2 of the MBTA provides that “it shall be 
unlawful at any time, by any means or in any manner,” to, among many other prohibited actions, 
“pursue, hunt, take, capture, [or] kill” any migratory bird included in the terms of the treaties.  16 
U.S.C. § 703 (emphasis added).  The term “take” is defined as to “pursue, hunt, shoot, wound, 
kill, trap, capture, or collect.”  50 C.F.R. § 10.12 (1997).  The primary species taken by the Drift-
Gillnet Fishery, the northern fulmar, is included in the list of migratory birds protected by the 
MBTA.  See 50 C.F.R. § 10.13 (list of protected migratory birds).  Other MBTA protected 
species such as the Cassin’s auklet are also taken by the fishery.  The MBTA imposes strict 
liability for killing migratory birds, without regard to whether the harm was intended.  Its scope 
extends to harm occurring “by any means or in any manner,” and is not limited to, for example, 
poaching.  See e.g., U.S. v. Moon Lake Electric Association, 45 F. Supp. 2d 1070 (1999) and 
cases cited therein.  Indeed, the federal government itself has successfully prosecuted under the 
MBTA’s criminal provisions those who have unintentionally killed migratory birds.  E.g., U.S. v. 
Corbin Farm Service, 444 F. Supp. 510, 532-534 (E. D. Cal.), affirmed, 578 F.2d 259 (9th Cir. 
1978); U.S. v. FMC Corp., 572 F.2d 902 (2nd Cir. 1978).  The MBTA applies to federal agencies 
such as NMFS as well as private persons.  See  Humane Society v. Glickman, No. 98-1510, 1999 
U.S. Dist. LEXIS 19759 (D.D.C. July 6, 1999)), affirmed, Humane Society v. Glickman, 217 
F.3d 882, 885 (D.C. Cir. 2000)(“There is no exemption in § 703 for farmers, or golf course 
superintendents, or ornithologists, or airport officials, or state officers, or federal agencies.”).  
Following Glickman, FWS issued Director’s Order No. 131, confirming that it is FWS’s position 
that the MBTA applies equally to federal and non-federal entities, and that “take of migratory 
birds by Federal agencies is prohibited unless authorized pursuant to regulations promulgated 
under the MBTA.” MBTA Section 3 authorizes the Secretary of the Interior to “determine when, 
to what extent, if at all, and by what means, it is compatible with the terms of the conventions to 
allow hunting, take, capture, [or] killing . . . of any such bird.”  16 U.S.C. § 704.  FWS may issue 
a permit allowing the take of migratory birds if consistent with the treaties, statute and FWS 
regulations.  The Council and NMFS however have not obtained, much less applied for such a 

                                                 
4  Because levels of marine mammal take violate the MMPA, the fishery cannot be considered “otherwise lawful” as 
required to receive incidental take authorization under the ESA.  Similarly, the fishery’s take of the northern 
elephant seal, a species listed as “fully protected” under California law, a status that precludes the authorization of 
incidental take under state law, also renders the fishery unlawful and ineligible for ESA take authorization. 
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permit authorizing any take by the Drift-Gillnet Fishery (or any other fishery under the HMS 
FMP). 

 
NMFS and the Council cannot dispute that the Drift-Gillnet Fishery kills birds protected 

under the MBTA.  We believe that until such take is permitted, NMFS cannot lawfully allow any 
fishing that is likely to result in death of such species.  In its response to comments on the FMP, 
NMFS claimed that the MBTA does not apply beyond the 3 nautical mile territorial sea and 
therefore it need not comply.  This is simply wrong.  As NMFS is or should be aware, in 2001 an 
Interior Solicitor’s Opinion concluded that the MBTA does in fact apply in the U.S. EEZ.  
NMFS’s conclusions to the contrary will not survive legal scrutiny. 
 

As the above makes clear, we believe that the current Drift-Gillnet Fishery is operating in 
violation of the ESA, MMPA and MBTA.  If the Council and NMFS wish to reopen the 
regulatory process for the Drift-Gillnet Fishery in an attempt to allow fishing in areas in which it 
is currently prohibited, we believe that the likely result will be something quite different- a court 
ruling suspending the entire Drift-Gillnet Fishery until the fishery complies with all applicable 
laws. 

 
While we believe that any exempted fishing permit for the Drift-Gillnet Fishery would be 

legally untenable because of the substantive requirements of the ESA, MMPS, MBTA, and 
MSA, we also believe that the adoption of the draft COP and any interim procedures for 
approval of any exempted fishing permits for drift-gillnets, would also violate the environmental 
review provisions of NEPA.  NEPA’s fundamental purposes are to guarantee that: (1) agencies 
take a “hard look” at the environmental consequences of their actions before these actions occur 
by ensuring that the agency has, and carefully considers, detailed information concerning 
significant environmental impacts; and (2) agencies make the relevant information available to 
the public so that it may also play a role in both the decisionmaking process and the 
implementation of that decision.  See, e.g. 40 C.F.R. § 1500.1.  In this instance, the Council and 
NMFS have completely reversed this process.  The Council, or at least the HMSMT, has decided 
it wishes to allow drift-gillnet fishing in the area currently closed to such fishing to protect 
leatherback sea turtles.  The record on this point is undisputable.  The Council now is going 
through the charade of a public process to set up procedures to allow this to happen.  Yet the 
outcome is apparently predetermined; regardless of what the draft COP procedures will be, 
exempted fishing permits for drift-gillnets will be rushed through the approval process in an 
attempt to allow such fishing by next season.  Such prejudging of the outcome completely taints 
the NEPA process and is unlawful (see Metcalf v. Daley, 214 F.3d 1135, 1143 (9th Cir. 2000)).  
The Council and NMFS must prepare an Environmental Impact Statement (“EIS”) that analyzes 
the proposed COP and any alternatives, prior to any decision to adopt the COP, or reopen the 
fishery.  Additionally, because the reopening of the Drift-Gillnet Fishery is a stated purpose of 
the draft COP and any interim protocol, any environmental review document for the COP and 
interim protocol must analyze the entire action, including the environmental effects of the Drift-
Gillnet Fishery.  To approve the draft COP and any interim protocol without such analysis would 
result in the illegal segmentation of the action in violation of NEPA. 
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In sum, we believe that the path the Council has embarked upon is improper and unlawful, 
and if pursued will only result in litigation and likely further limitations on the current Drift-
Gillnet Fishery.  We believe that the Council should reject the draft COP submitted by the 
HMSMT, and direct the HMSMT to re-draft the COP independent of any plans to authorize the 
Drift-Gillnet Fishery as an exempted fishery in the current closed areas.  The Council should 
refrain from approving any interim protocol to accommodate the HMSMT’s stated goal of 
reopening the existing closures.  Only when a lawful COP is approved and in effect (following 
proper NEPA compliance) should the Council and NMFS consider any applications for 
exempted fishing.  We believe that neither drift-gillnet nor longline fishing could lawfully be 
approved as exempted fishing under any rational procedure consistent with the requirement of 
the MSA, ESA, MMPA, MBTA and other applicable law. 
 

Thank you for the opportunity to comment.  
 

 
Sincerely, 

      /s/ 
Brendan Cummings 
Marine Biodiversity Program Director 
Center for Biological Diversity 
 
 
 
 
 
 
 
 
 
 
 
 
 

cc Dr. William Hogarth, NMFS 
 



Agenda Item C.3 
Situation Summary 

September 2005 

PROPOSED COUNCIL OPERATING PROCEDURE (COP) FOR APPROVING 
EXEMPTED FISHING PERMITS FOR HIGHLY MIGRATORY SPECIES 

Section 8.4.12 of the August 2003 Fishery Management Plan and Final Environmental Impact 
Statement for U.S. West Coast Fisheries for Highly Migratory Species (HMS FMP) states that 
the HMS Management Team (HMSMT) will develop a protocol for submission and Council 
review of exempted fishing permits (EFPs), which will be adopted as a Council Operating 
Procedure (COP).  The HMSMT has provided a draft protocol (Attachment 1) and report 
(Agenda Item C.3.b) for this agenda item.  In their report, the HMSMT recommends that the 
protocol become effective as of April 2006 for EFP applications applicable to the April 1, 2007–
March 31, 2008, fishing year.  An interim protocol would apply for applications submitted for 
EFPs that would be prosecuted before April 1, 2007.  Specifically, the HMSMT is developing 
alternatives for the HMS drift gillnet fishery involving an EFP occurring in 2006, to which this 
interim protocol would apply. 

The Council may wish to provide recommendations on the draft protocol and proposed timeline, 
which will be circulated for public review.  At the November 2005 meeting the Council would 
take final action to adopt the protocol as a COP with any recommended changes.   

Council Action:  Adopt a Draft COP for Public Review. 

Reference Materials: 

1. Agenda Item C.3.a, Attachment 1:  Draft for Public Review: Protocol for Consideration of 
Exempted Fishing Permits for HMS Fisheries. 

2. Agenda Item C.3.b, HMSMT Report. 
3. Agenda Item C.3.c, Public Comment. 

Agenda Order: 

a. Agenda Item Overview Kit Dahl 
b. Reports and Comments of Advisory Bodies 
c. Public Comment 
d. Council Action:  Adopt a Draft COP for Public Review 
 
 
PFMC 
08/30/05  
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