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Exhibit G.1
Situation Summary

April 2004

NATIONAL MARINE FISHERIES SERVICE REPORT ON
HIGHLY MIGRATORY SPECIES MANAGEMENT

Situation:  National Marine Fisheries Service (NMFS) will briefly report on recent international and
domestic developments relevant to highly migratory species fisheries and issues of interest to the
Council.

Council Task:

1. Discussion.

Reference Materials:

1. Exhibit G.1.a, Attachment 1:  Supplemental NMFS Report on Highly Migratory Species
Management.

Agenda Order:

a. Update on Approval of FMP Svein Fougner
b. Reports and Comments of Advisory Bodies
c. Public Comment
d. Council Discussion

PFMC
03/18/04
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Exhibit G.1.a 

Supplemental Attachment 1 

April 2004 

 

 

SWR INFORMATIONAL REPORT: INTERNATIONAL HMS ACTIVITIES 

 

Inter-American Tropical Tuna Commission (IATTC) 

 

The IATTC (with working groups) is scheduled to meet June 14-18, 2004, in Lima, Peru.  A 

draft agenda was recently published on the IATTC Web Site (iattc.org) and includes discussion 

of fleet capacity, bycatch, conservation measures, and finance issues.  The General Advisory 

Committee recently established to provide advice to the U.S. Commissioners and Department of 

State will meet May 17, 2004, in Long Beach to help prepare U.S. positions for the meeting.   

 

U.S.-Canada Albacore Treaty 

 

Congress last week enacted legislation authorizing the Secretary of Commerce, with the 

concurrence of the Secretary of State, to implement such regulations as are necessary for the U.S. 

to meet its obligations under the Treaty.  NMFS is evaluating the potential to complete 

rulemaking in time for implementing the reciprocal fishing limits June 1, 2004 (the original 

target date had been June 1, 2003, but legislative authority did not exist at that time).  A decision 

on this matter will be made by the end of this week.   

 

A consultation on the Treaty is scheduled for April 14, 2004, in Vancouver, Canada.  This will 

be useful even if NMFS concludes that regulations cannot be implemented by June 1, 2004, as it 

will provide a final chance to agree on the reporting system to be used (and possibly refined by 

testing in 2004) when the reciprocal limits are implemented.  U.S. and Canadian industry will be 

represented at this consultation, at which fisheries data also will be exchanged consistent with the 

Treaty.   

 

SWR INFORMATIONAL REPORT - DOMESTIC HMS ACTIVITIES 

 

The final rule to implement approved provisions of the Council’s Fishery Management Plan for 

U.S. West Coast Fisheries for Highly Migratory Species (FMP) has been filed with the Federal 

Register and will publish April 7, 2004.  It should be noted that permit, reporting and vessel 

identification requirements will not go into effect until the Office of Management and Budget has 

approved the Paperwork Reduction Act requests; this is anticipated in 60 days or less.  However, 

NMFS is working to establish vessel owner lists so that application forms (partly filled in, in 

most cases) can be sent to persons known to have landed HMS in recent years.  This is intended 

to simplify the permit process for the fishermen.  The final rule will implement the Council’s 

prohibition of shallow swordfish sets on the high seas west of 150  W. longitude.  Meanwhile, 

the NMFS companion rule under the authority of the ESA to prohibit shallow sets targeting 

swordfish east of 150  W. longitude will be effective April 12, 2004, and will stay in effect until 

the FMP can be amended to ensure that the fisheries would not jeopardize the continued 

existence of any species of sea turtle 

 

The Western Pacific Fishery Management Council’s proposed regulatory amendment under its 
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fishery management plan for pelagic fisheries that would effectively reopened the swordfish 

fishery operating out of Hawaii was approved.  The Council briefing book includes a detailed 

list of provisions in that program, which includes a fleet effort limit, transferable vessel effort 

limits, a requirement to use circle hooks and mackerel bait, fixed limits on sea turtle interactions, 

and 100% observer coverage.  The section 7 consultation under the ESA concluded that the 

fisheries as they would be expected to operate under this new management program would not 

jeopardize the continued existence of any listed species.  The results of that consultation will be 

made available to the Pacific Council.  It should be noted that the Western Pacific Council 

proposal eliminates the requirement to register a vessel for use with a longline limited entry 

permit by the end of October of one year in order to use the vessel in the fishery the next year.  

This means that many of the owners of the vessels now used out of the West Coast can 

re-register their vessels in Hawaii when the ESA rule goes into effect and can then fish under the 

effort limitation program that was approved.   
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Exhibit G.2
Situation Summary

April 2004

ENDANGERED SPECIES ACT CONSIDERATIONS
RELATED TO SEA TURTLE/LONGLINE FISHERY INTERACTIONS

Situation:  The Pacific Fishery Management Council’s (Council) Fishery Management Plan (FMP)
for U.S. West Coast Fisheries for Highly Migratory Species (HMS) has been approved with the
exception of the provision that would have allowed longline fishing targeting swordfish with shallow
sets beyond the U.S. exclusive economic zone (EEZ) and east of 150/ W longitude (Exhibit G.2.a,
Attachment 1).  This provision was disapproved because the Biological Opinion issued from a
consultation under section 7 of the Endangered Species Act (ESA) concluded this fishery would
have taken sea turtles and resulted in sea turtle mortality that “would appreciably reduce the
likelihood of survival and recovery” of ESA-listed species of sea turtles.

National Marine Fisheries Service (NMFS) has promulgated a companion rule under the authority
of the ESA to prohibit shallow sets targeting swordfish east of 150/ W longitude until the FMP can
be amended to ensure that the fisheries would not jeopardize the continued existence of any species
of sea turtle.  The final rule for this prohibition was published March 11, 2004 (69FR11540), it will
be effective April 12, 2004.  This document is included as Exhibit G.2.a, Attachment 2.

NMFS expects the final rule to implement the HMS FMP will be published by the end of March
2004.  Additional information will be provided at the April Council meeting.

The partial approval letter from NMFS provides additional information about possible ways that the
Council might remedy the jeopardy issues and resolve them through the framework procedure of
the FMP.  For example, the partial approval letter provides information on research to test whether
changes in hook size/shape and/or bait can reduce sea turtle takes or mortalities in longline fisheries.
The research was quite successful, indicating that large circle hooks with mackerel bait result in
lower take rates and less likelihood of mortality from takes that do occur.  The results of the research
were a major factor in the Western Pacific Fishery Management Council’s (WPFMC) development
and submission of a regulatory amendment that would substantially change the conservation and
management program for the longline fishery operating out of Hawaii.  The proposed WPFMC
program includes a fleet effort limit, transferable vessel effort limits, a requirement to use circle
hooks and mackerel bait, and other measures (Exhibit G.2.a, Attachment 3).

At their meetings April 6  and 7 , the HMS Management Team and HMS Advisory Subpanelth th

(respectively) will discuss the NMFS partial approval of the FMP and potential remedial
management measures for the HMS FMP.  They will report to the Council in supplemental reports.

Council Task:

1. Discussion.
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Reference Materials:

1. Exhibit G.2.a, Attachment 1:  NMFS Letter.
2. Exhibit G.2.a, Attachment 2:  ESA-based Final Rule.
3. Exhibit G.2.a, Attachment 3:  WPFMC Proposed Rule.
4. Exhibit G.2.c, Supplemental HMSMT Report.
5. Exhibit G.2.c, Supplemental HMSAS Report.

Agenda Order:

a. Agendum Overview Dan Waldeck
b. NMFS Report Svein Fougner
c. Reports and Comments of Advisory Bodies
d. Public Comment
e. Council Discussion

PFMC
03/18/04



(Magnuson-
Stevens Act)). A copy of the BO will be provided to the Council under separate cover.

longline fishery would take turtles
at levels that would appreciably reduce the likelihood of survival and recovery of at least one
species of sea turtle. Therefore, that provision has been disapproved as not being consistent with
the ESA, meaning that the FMP does not comply with “other applicable law” (section
303(a)(l)(C) of the Magnuson-Stevens Fishery Conservation and Management Act  

150’ W. longitude at recent effort levels, the 

longline vessels (approximately 20 vessels) fish in this manner. The Biological
Opinion (BO) resulting from the consultation concluded that, if allowed to make shallow sets in
the waters east of 

longline fishing has been shown to have high rates of
interaction with sea turtles (especially loggerhead and leatherback sea turtles). Currently, all
west coast 

longline fishing strategy were
adopted and about the likelihood of FMP disapproval on this basis.

During review of the proposed FMP, the National Marine Fisheries Service (NOAA Fisheries)
initiated consultations under section 7 of the Endangered Species Act (ESA) to determine if the
levels of takes and mortalities that were projected to occur in the fishery under the Council ’s
proposed management program would appreciably reduce the likelihood of survival and recovery
of listed species of sea turtles. Shallow-set 

longline fishery from making shallow sets to target swordfish
sets in waters beyond the EEZ and west of 150 ” W. longitude. At the time the Council adopted
the FMP, the Council had been provided with information about potential impacts of the fishery
on endangered and threatened sea turtles if fishing shallow set 

longline fishing in the EEZ off the
west coast, and would prohibit the 

150’ W. longitude. The FMP would prohibit  

longline fishing by west
coast-based vessels targeting swordfish in waters beyond the U.S. exclusive economic zone
(EEZ) east of 

F/SWR2:SF

I am pleased to inform you that, with the exception of one provision, I have approved the Pacific
Fishery Management Council’s proposed Fishery Management Plan for U.S. West Coast Highly
Migratory Species (FMP). There is broad agreement that this FMP is a major step forward
toward effective management of these important west coast fisheries and resources.
Notwithstanding the provision disapproved, I compliment you and the Council on both the
quality of the FMP and the open and collaborative process by which the FMP was developed.

The provision that I have disapproved would have allowed shallow-set 

20044 - FEB 

90802-  4213

G.2.a
Attachment 1

April 2004

UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE
Southwest Region
501 West Ocean Boulevard, Suite 4200
Long Beach, California  

97220- 13 84

Dear Mr. Hanson:

Exhibit 

Mr. Donald Hanson, Chairman
Pacific Fishery Management Council
7700 NE Ambassador Place, Suite 200
Portland, Oregon 



longline sets targeting
1,2004,  in response to a court decision. The Western Pacific Fishery M anagement Council

has submitted a proposal (summary enclosed) that would allow shallow 

longline  fishery for the Hawaii-based fleet are needed by
April 

Longline  Post-Interaction Mortality. These experts presented and
discussed recent data available on the survival and mortality of sea turtles subsequent to being
hooked by fishing gear. Based on the data gathered during that workshop, NOAA Fisheries
revised its February 2001 post-hooking mortality criteria. The Southwest Region will work with
its observer contractor to make sure that future observers collect more detailed interaction
information to better support application of this new policy.

Third, new regulations to govern the 

longline  gear deployment for
a Workshop on M arine Turtle 

longline tuna fishing, which also is
known to have sea turtle interactions.

Second, in January 2004, NOAA Fisheries convened 17 experts in the areas of biology,
veterinary medicine, anatomy/physiology, satellite telemetry, and  

longline  fishing to reduce sea turtle
interactions and consequent injury or mortality to sea turtles. A copy of the news release
summarizing the achievements of that research is enclosed. The research concluded that
encounters with leatherback and loggerhead turtles in the Atlantic Ocean can be reduced by 65 to
90 percent by switching the type of hook and bait from the traditional “J” style hook with squid
to a large, circular hook with mackerel. In addition, the nature of hookings is less damaging as
the large hooks are far less likely to be deeply swallowed and lethal. In addition, new de-hooking
and release devices and techniques have been developed, further reducing the likelihood of major
injury to or death of turtles. NOAA Fisheries is actively promoting adoption of this new gear in
the international arena given that this is a global problem. NOAA Fisheries also plans to
undertake additional research into the use of this gear in 

150 ’ W .
longitude. This was published prior to action on the F MP to ensure that, if the review of the
Council ’s F MP concluded that its proposed management program would be inadequate, then
NOAA Fisheries would have corrective regulations in place until the Council could make the
necessary changes to its management program. Under this approach, the ESA regulations could
be implemented at the same time as the F MP implementing regulations if they were deemed
necessary after the section 7 consultation and action on the proposed F MP . In fact, this rule is
now deemed necessary. The BO concluded that the fisheries as they would operate under the
conservation and management measures of the F MP , and the ESA companion rule would not
jeopardize the continued existence of any species of sea turtle. NOAA Fisheries will therefore
proceed to finalize this rule on the same time track as the final rule for the F MP .

The Magnuson-Stevens Act (section 304(a)(l)) requires that, if an F MP is disapproved in part or
in whole, the Council must be advised of actions it can take to correct the F MP .The following
information is provided to satisfy this requirement.

First, NOAA Fisheries is very pleased with the results of recent research in the Atlantic Ocean
regarding the use of alternative gear and bait combinations in 

17,2003)  a proposed rule
under the authority of the ESA that would prohibit shallow sets in the waters east of 

2

NOAA Fisheries has separately published (68 FR 70219, December 
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M cInnis
Acting Regional Ad m inistrator

Enclosures
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gillnet fishery not to result in jeopardy to any listed sea turtles. I co mm it the
Southwest Region to work closely with the Council and its advisory bodies as well as to
coordinate with the Pacific Islands Region and the Office of Protected Resources to the extent
possible to ensure that the best scientific infor m ation available is used in developing and
evaluating the potential i mp acts of alternative approaches.

Again, congratulations to the Council on developing this new F M P . I l ook forward to working
closely w ith you and your staff and the states to i mp le m ent this F M P , and will report on our
progress as it occurs.

S incerely,

Rodney R . 

long li ne fishing for s wo rdfish w ith
effort li m its, gear and bait require m ents, ti m e/area li m its, turtle take li m its, or other m easures that
wou ld li m it sea turtle mo rtality to lo w levels approxi m ating those that had previously been found
in the drift 

longline fishery off the west coast m ight be able to target s wo rdfish w ith lo w levels of m arine
turtle takes. Th is could include consideration of li m ited 

long li ne fishery. I reco mm end that the
Council direct its m anage m ent tea m to revie w this infor m ation and to begin developing and
analyzing alternative sets of co mp arable conservation and m anage m ent m easures under which
the 
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swordfish but that proposes to li m it sea turtle takes and mo rtality through a co mb ination of fleet
effort li m its, transferable vessel effort li m its, a require m ent to use circle hooks and m ackerel bait,
a li m it on esti m ated sea turtle takes, in the fishery based on observer records, and other m easures.
Th is proposal is being reviewed by NOAA Fisheries, and a section 7 consultation is underway. I
w ill advise the Pacific Council of the results of the consultation and NOAA Fisheries ’ action on
this proposal.

I believe this infor m ation will be very useful to the Council in considering adjust m ents to its
fishery m anage m ent regi m e that can allo w fishing w ithout jeopardizing any ESA listed species.
NOAA F isheries ’ action on the W estern Pacific Council ’s proposal has i mp lications for potential
approvability of si m ilar approaches for the west coast 



www.nmfs.noaa.gov/mediacenter/turtles.

NOAA ’s National Marine Fisheries Service (NOAA Fisheries) is dedicated to protecting and
preserving our nation ’s living marine resources and their habitat through scientific research,
management and enforcement. NOAA Fisheries provides effective stewardship of these resources for
the benefit of the nation, supporting coastal communities that depend upon them, and helping to
provide safe and healthy seafood to consumers and recreational opportunities for the American public.
To learn more about NOAA Fisheries, please visit: www.nmfs.noaa.gov.

The Commerce Department ’s National Oceanic and Atmospheric Administration (NOAA) is
dedicated to enhancing economic security and national safety through the prediction and research of
weather and climate-related events and providing environmental stewardship of our nation ’s coastal
and marine resources. To learn more about NOAA, please visit www.noaa.gov.

longline fleet is a $40 million-per-year industry, and accounts for a
fraction of the total sea turtle catches in all the world ’s fisheries.

For more information about this project, visit us online at: 

bycatch.  The U.S. Atlantic pelagic 
mahi. The fishing technique has long been controversial because of the level of incidentalmahi 

bycatch reduction, attended by over 800
fishermen throughout Ecuador. The agency will participate in similar workshops in Costa Rica this
spring.

Commercial longliners catch some of America ’s most popular seafood: tuna, swordfish and

longline fleets pay a high
price when shut out of turtle-prone fishing grounds, and the move does not ensure protection of sea
turtles if U.S. effort is replaced by other fleets.

NOAA Fisheries has begun international outreach efforts to share the results of this experiment
with other fishing nations. In 2003, the agency partnered with the Inter-American Tropical Tuna
Commission to conduct training workshops for sea turtle 

Hogarth  said American 
bycatch reduction technology,

the United States imports their seafood products. 

bycatch of
endangered sea turtles, leaving these productive swordfish grounds open to increased fishing effort by
other nations. Though the foreign vessels are not equipped with turtle 

longline industry may have fewer
bycatch-related restrictions. Further, tests showed the use of these techniques can increase directed
catch by as much as 30 percent.

The need for research into these new practices became apparent when the U.S. prohibited
American longliners from operating in the Grand Banks off Newfoundland due to 

bycatch reduction achieved, the pelagic 

bycatch reduction techniques. They
are now able to retrieve their hooks and other gear, avoid the extra time spent on entangled turtles,
and with the significant 

longline gear, ” said Scott Burns, director of
WWF ’s Marine Conservation Program. “We are joining NOAA and Blue Water to advance these
methods internationally so that we can not only stop unnecessary killing of these endangered animals
but provide economic incentives for fishermen in the process. ”

There is economic incentive for fishermen to use sea turtle 

-2-

“World Wildlife Fund applauds the efforts of NOAA Fisheries and the Blue Water Fishermen to
develop techniques for saving sea turtles from drowning in 



longline vessels, when making shallow-sets north of 23” N.
start and complete the line-setting procedure during the nighttime (specifically, no earlier
than one hour after local sunset and no later than local sunrise).

de-
hooking devices; and
require that Hawaii-based 

longline vessels carry and use NMFS-approved 

longline vessels make sets only of the type declared
(i.e., shallow-sets or deep-sets);
require that operators of Hawaii-based 

deep-
setting and require that Hawaii-based 

longline  sets made during the trip will involve shallow-setting or 
longline vessels notify NMFS in advance of every

trip whether the 

longline  limited access permits (the numbers of interactions will be monitored with
respect to the limits using year-to-date estimates derived from data recorded by NMFS
vessel observers);
require that operators of Hawaii-based 

longline fishery for the remainder of the calendar year when either of the two limits is
reached, after giving 1 week advanced notice of such closure to all holders of Hawaii

shallow-
setting (set equal to the annual estimated incidental take for the respective species in the
shallow-set component of the Hawaii-based fishery, as established in the prevailing
biological opinion issued by NMFS pursuant to section 7 of the Endangered Species Act);
establish a procedure for closing the shallow-setting component of the Hawaii-based

longline  vessels while engaged in 

longline  vessels, when making shallow-sets north of the
equator, use only mackerel-type bait;
establish annual limits on the numbers of interactions between leatherback and
loggerhead sea turtles and Hawaii-based 

18/O or larger with a lo-degree offset;
require that Hawaii-based 

longline  vessels, when making shallow-sets north of the
equator, use only circle hooks sized 

longline  vessels submit to the Regional
Administrator within 72 hours of each landing of pelagic management unit species one
valid shallow-set certificate for every shallow-set made north of the equator during the
trip;
require that Hawaii-based 

longline  vessel from making more shallow-sets north of the
equator during a trip than the number of valid shallow-set certificates on board the vessel;
require that operators of Hawaii-based 

longline limited access permits that respond positively to an annual
solicitation of interest from NMFS;
prohibit any Hawaii-based 

longline  vessels (2,120
shallow-sets per year);
divide and distribute this shallow-set effort limit each calendar year in equal portions (in
the form of transferable single-set certificates valid for a single calendar year) to all
holders of Hawaii 

longline  fishing effort north of the
equator that may be collectively exerted by Hawaii-based 

11)

Establish an annual limit on the amount of shallow-set 

10)

9)

8)

7)

6)

5)

4)

3)

2)

1)

Pelagics Fisheries of the
Western Pacific Region would:

2.0 Summary

This regulatory amendment to the Fishery Management Plan for the 



(1994- 1998 average annual) swordfish levels of effort
(sets) in conjunction with fishing experiments that stay within the anticipated takes in the model
fishery. The fishery would only be allowed to operate with circle hooks instead of J-hooks and
mackerel bait instead of squid, measures proven successful in minimizing leatherback and
loggerhead interactions in the Atlantic Ocean. The emergency action would also require
mandatory night setting for vessels shallow-setting fishing north of 23” N, implement a “hard
limit” for turtle interactions, and would not include any time/area closures. Under this approach,
the swordfish fishery would be closed annually upon exceeding its incidental take statement
(rather than just reinitiating consultation) or when it reaches its effort limit (75% of historic effort

ii

longline fishery
north of the equator at 75% of historic 

23,2003, the Council
voted to recommend an emergency action which would allow a model swordfish 

19’h meeting on September 
BiOp and the regulations put

in place in June 2002. Consequently at its 1 
1, 2003, the Federal Court vacated the 2002 

longline area closure.

However, on August 3 

19’h Council meeting, which would then be transmitted to NMFS for review and approval
with the intention of implementing this change prior to the 2004 seasonal 

8’h meeting in June 2003, the Council reviewed a number of potential modifications to
the southern area closure to determine whether modifications could be made to support the
economic viability of the fleet without jeopardizing sea turtles. The Council subsequently
directed its staff to continue its preparation of a regulatory amendment to the Pelagics FMP
containing a further range of alternatives and the impacts of those alternatives on sea turtles,
fisheries, and the environment. The Council anticipated selecting a final preferred alternative at
its 1 

15,2002),  which maintained the June 12,
2002 regulations including the ban on shallow-setting north of the equator and the April-May
southern area closure.

At its 11 

BiOp (November 

longline vessel
fishing under the authority of the FMP.

On December 12, 2001, NMFS reinitiated section 7 consultation on the Western Pacific Region’s
pelagic fishery. This reinitiation was based on new information that could improve the agency’s
ability to quantify and evaluate the effects of the fishery on listed sea turtle populations, as well
the economic impacts of the implementation of the March 2001 RPA. At the conclusion of this
reconsultation NMFS issued a new 

145” W. long. to 180” long. during April and May for any 
longline fishing north of the equator and a seasonal area closure from 15” N. lat. to

the equator and from 

shallow-
set swordfish 

12,2002. New measures included a ban on the use of 

Oth Council Meeting held June 18-2 1,200 1, staff of the Western Pacific Regional
Fishery Management Council (WPRFMC) were directed to prepare a regulatory amendment
recommending implementation of the Reasonable and Prudent Alternative (RPA) as required
under the Endangered Species Act (ESA). This recommendation was prepared, and it was
implemented by NMFS on June 

longline  fishery and sea turtles.
At the 11 

(BiOp) contained a series of non-discretionary actions (Reasonable and Prudent
Alternative) to mitigate interactions between the Hawaii-based 

On March 29, 2001, the National Marine Fisheries Service (NMFS) issued a Biological Opinion
under section 7 of the Endangered Species Act for the authorization of fisheries under the
Pelagics Fishery Management Plan (FMP) of the Western Pacific Region. The Biological
Opinion 



.
111

. . 

longline  fishery is the only one thought to interact significantlyFMP’s Hawaii-based 

longline gear (with circle hooks and mackerel-type bait) which would minimize potential harm to
these species.

Because the impetus for this action is concern for fishery interactions with sea turtles, and
because the 

OPR’s comments were circulated and
discussed. In summary, OPR ranked the proposed action as representing the second lowest risk of
the five alternatives considered. This assessment was based on the fact that although other
alternatives would have similar anticipated interactions, under the proposed action a greater
percent of loggerhead and green turtle interactions would be expected to involve shallow-set

1,2004.

The Council’s Sea Turtle Conservation Special Advisory Committee held a series of three
meetings to craft recommendations for further analysis and possible Council action. Committee
membership included representation from fishery managers, scientists, industry, and
environmental organizations. The Committee’s first two meetings resulted in five potential
alternatives that were submitted to NMFS’ Office of Protected Resources (OPR) for their review
and feedback. At the Committee’s third and last meeting, 

long-
term rule package is not completed according to NMFS’ schedule, NMFS should process the
Council’s emergency rule for implementation by April 

1,2004. In response, the Council directed its staff to continue
development of this long-term rule package through a series of meetings of the special advisory
committee, workshops and seminars, and preparation of an appropriate NEPA document, with
the goal of meeting the December 1 deadline. However, given the abbreviated time available, the
Council declined to withdraw the emergency rule package, instead recommended that if the 

1,2003 so that it could be processed
and implemented by April 

1,2004 eliminated the need for
emergency action. NMFS also requested that the Council work to develop and transmit a
complete long-term rule package to NMFS by December 

10,2003)  on the basis that the stay through April 

2003), the Council rejected a request from NMFS that it
withdraw its recommendation for emergency measures (transmitted to NMFS for implementation
on October 

20th meeting (October 20, 

longline
fishery.

At its 1 

BiOp and hopefully render a more
permanent solution than interim or emergency measures. The purpose of this amendment is thus
to provide recommended measures for the long-term management of the Hawaii-based 

1,2004  to allow NMFS time to develop a new 
1,2003 order until

April 
6,2003, the Federal Court stayed the execution of the August 3 

longline vessels (tuna and sword) would be obliged to carry and use effective
dehooking devices. Finally, a series of conservation measures designed to protect sea turtles on
nesting beaches and in coastal waters would be implemented to mitigate fishery impacts.
Looking ahead, the Council also created a special advisory committee to include scientists,
managers, industry and conservation groups who would work together to develop and
recommend to the Council measures for the long-term management of this fishery.

On October 

or 3,200 sets). In addition, the Hawaii-based tuna and swordfish fisheries would have separate
incidental take statements, the hard limit detailed above would apply only to the swordfish
fishery. All 



longline  limited access permit
holders to model the use of circle hooks with mackerel-type bait, dehookers and other new
technologies shown to reduce and mitigate interactions with sea turtles, in addition to a continued
tuna fishery

iv

website.  The Council also reviewed the Committee’s alternatives and estimates of
their relative impacts. The Council’s final action on this measure was to recommend that NMFS
now allow 2,120 swordfish sets to be made annually by Hawaii 

Pa& Pelagic Fisheries (Including a Draft Preliminary Draft Supplemental
Environmental Impact Statement) was distributed at this meeting as well as made available on
the Council’s 

Pacific Region, Long-Term Management Measures of the
Western 

Pelagics Fishery
Management Plan of the Western 

18,2003 draft document An Amendment to the 

25,2003, the Council held its 121”’ meeting via teleconference at the Council’s
Honolulu office. This was an emergency meeting and the measures discussed here were its sole
focus. The Council’s November 

1, while the conservation measures that are part of all
alternatives are presented in Section 8.2.

On November 

6), to one in which there are no constraints on
swordfish fishing beyond the existing limited entry program and maximum vessel size limits
(Alternative 7, the no action alternative). Those aspects of the alternatives related to fishery
management are summarized in Table 

Paczjk Region for a detailed description and analysis of 18 additional action alternatives recently
considered by the Council. A total of six alternatives were recommended for detailed analysis by
Committee members, and a seventh, a ‘no action’ alternative, was added at the request of the
NOAA Fisheries acting Regional Administrator for the Pacific Islands Region. These seven
alternatives are the subject of this document. These alternatives range from a tuna only (no
swordfish fishing) fishery (Committee Alternative 

9,2003 document Emergency Rule Package of the
Management of Pelagic Fisheries under the Pelagic Fisheries Management Plan of the Western

121” meeting
was those alternatives recently recommended by its Turtle Conservation Special Advisory
Committee. Please see the Council’s October 

longline
fisheries managed under the Council’s Pelagics Fishery Management Plan. These alternatives
supplement those described in NMFS’ 2001 Final Environment Impact Statement (FEIS) for the
Pelagic Fisheries of the Western Pacific Region through the examination of an additional range
of levels of swordfish fishing, in conjunction with circle hooks and mackerel-type bait which
have recently been shown to be effective in reducing sea turtle interactions, while maintaining
swordfish catch rates.

A number of alternatives previously considered by the Council are also described in this
document, but not analyzed in detail, as the Council’s focus for final action at its 

longline  permit holders.

This document includes a range of alternatives for the long-term management of the 

longline  limited access permit. Thus, under all alternatives, the management of all other
fisheries would remain unchanged, except for general 

longline fishery (meaning to fish in Hawaii’s EEZ or to land fish in Hawaii) without obtaining a
Hawaii 

longline  permit holders to participate in the Hawaii-based
with sea turtles (see Sections 9.1.4.9 to 9.1.4.11) these alternatives focus on that fishery. No
alternatives would allow general 



fr o m N M FS ’ P acific Isla nds F is hery Sc ience
C en ter and N M FS ’ O ffice o f P r o tected R esources , as w ell as consideration of the conservation
m easures that are part of A lter na ti ve 4 , t he Counc il be lieves this alternative w ill best m eet this
acti on ’s ob jective of achieving opti m u m yields fro m t he fis heries w it hou t je opard izi ng sea turtles
o r o t her listed species .

V

- with circle hooks
and mackerel

bait?

net and bolt

Yes

Y es

Yes, 2,120 sets
annua lly

Y es , 3 ,179 se ts
annua lly

Yes

Y es

Conservation
measures

implemented?

Yes

Yes

Yes

Yes

Yes

Yes

Yes

w it h no ti m e/area closures , t he m anda ted use of dehookers , and t he i m p le m en tati on o f a s u ite o f
conservation m easures ( A lter na ti ve 4) . The se conservation m easures include protection of
po tentially affected turtles and eggs at nesting beaches and in coastal foraging w aters i n various
areas throughout the Pacific . B ased on i n f o r m ati on 

I
Model

Swordfish Fishery

P al m yra

Y es , 2 ,120 se ts
annua lly

longline fishery management alternatives analyzed in detail
for consideration by the Council

Committee
Alternative

Tuna Fishery?

1 Y es , w it h no Yes, 1,060 sets
ti m e/area closure annua lly

2 Y es , w it h no
ti m e/area closure

Yes, 1 ,560 se ts

Y es , w it h recent
ti m e/area closure
excep t f o r EEZ
w aters around

Table 1. Summary of Hawaii 



1, 2004.

vi

longline  fishery for
implementation of rules effective by April 

1,2004. It further announced the Council and
NMFS’ intent to apply alternative procedures approved by the CEQ to facilitate completion of
the SEIS on the proposed management measures for the Hawaii-based 

longline  fishery and it’s potential impact
on protected sea turtle populations. The accelerated management action schedule avoids a lapse
in appropriate management measures after April  

67640), the Council and NMFS published a Supplemental Notice
of Intent to prepare the SEIS for this action, along with public notice of a compressed schedule
under alternative procedures approved by the Council on Environmental Quality (CEQ). This
notice furnished additional information on the need for expedited management action on
proposed management measures for the Hawaii-based 

3,2003 (68 FR 

longline  caught fish in Hawaii.

On December 

longline  fishing conducted around the Marianas would target tunas and not swordfish. Vessels
with a Western Pacific general permit may not land 

longline  fishing from these locations. Based on historical data from other fleets, any

longline  permits have been issued in the Mariana Islands, one in Guam and the
other in Commonwealth of the Northern Mariana Islands (CNMI). Neither permit is being used
to conduct 

longline vessels
currently fish under a general permit, but a limited entry program for this fishery is currently
nearing completion. American Samoa vessels could conceivably fish north of the equator and
make shallow sets for swordfish but have no history of doing so. Moreover, the American Samoa
fleet targets primarily albacore for the two fish canneries in Pago Pago, and there is little to no
market for fresh swordfish in American Samoa. More importantly, there is no easy access to
markets elsewhere on the U.S. mainland, unlike Hawaii, where most of the swordfish catch was
sent. Two general 

longline permit. American Samoa 
All alternatives, apart from Alternative 6, would permit shallow set swordfish style fishing by
vessels with a Western Pacific general 





longline sets of the type
longline fishery that prohibits

shallow 

longline fishery often fish more
than 1,000 nautical miles (1,900 km)
offshore and are generally prohibited by
state regulations from fishing within 200
nautical miles (370 km) of the West
Coast. From October 2001 through
January 31, 2004, 409 sets were
observed on 20 trips, documenting a
total of 46 sea turtle interactions,
consisting of 3 leatherback sea turtles,
42 loggerhead sea turtles, and 1 olive
ridley sea turtle. All of the observed sea
turtles were released alive except two
recent loggerhead sea turtles which
were dead.

On October 31, 2003. the Pacific
Fishery Management Council (Council)
submitted the FMP to NMFS for review.
The FMP includes management
measures for the West Coast-based
pelagic 

re-
provision in California ports.
Participants in the West Coast-based
pelagic 

longline vessels targeting
swordfish unload their catch and  

longline vessels in the
Pacific Ocean are listed as either
endangered or threatened under the
ESA. The incidental take of endangered
species may be authorized only by an
incidental take statement issued under
section 7 of the ESA or an incidental
take permit issued under section 10 of
the ESA. The incidental take of
threatened species may be authorized
only by an incidental take statement in
a biological opinion issued pursuant to
section 7 of the ESA, an incidental take
permit issued pursuant to section 10 of
the ESA, or regulations under section
4(d) of the ESA.

A number of  

17,2003  (68 FR 70219). All
species of sea turtles that are known to
interact with U.S.  

longline fishery can be found in
the proposed rule published on
December 

Tim.Price@noaa.gov,  (562) 9804029.
FOR FURTHER INFORMATION CONTACT : Ti m
Price, NMFS, Southwest Region,
Protected Resources Division, 562-980-
4029.
SUPPLEMENTARY INFORMATION:
Additional information about the status
of sea turtles and the West Coast-based
pelagic 

http://swr.ucsd.edu/  or may be obtained
from Tim Price, NMFS, 501 West Ocean
Boulevard, Suite 4200, Long Beach,
California, 90802-4213,

internet at

Longline Alternative
3 in the Council EIS, RIR, and IRFA.
The final regulatory flexibility analysis
(FRFA)is available on the  

97220-1384,
Daniel.Waldeck@noaa.gov, (503) 820-
2280. This final rule corresponds to the
High Seas Pelagic  

http:Nwww.pcouncil.org/hms/
hmsfmp.html or  may be obtained from

Daniel Waldeck, Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 200, Portland,
Oregon, 

internet at

(%A).
DATES : This final rule is effective April
12, 2004.
ADDRESSES : Copies of the FMP, which
includes an environmental impact
statement (EIS) accompanied by a
regulatory impact review (RIR) and an
initial regulatory flexibility analysis
(IRFA) are available on the  

15O�W. long. by vessels managed under
that FMP. The FMP was partially
approved by NMFS on February 4, 2004.
Together, these two regulations are
expected to conserve leatherback and
loggerhead sea turtles as required under
the Endangered Species Act  

longline sets on the
high seas in the Pacific Ocean west of

longline fishing vessels in the
Pacific Ocean and operating out of the
west coast. This rule supplements the
regulations that implement the FMP that
prohibit shallow  

longline fishing by
U.S. 

longline sets of the
type normally targeting swordfish on
the high seas in the Pacific Ocean east
of 150 � W. long. by vessels managed
under the Fishery Management Plan for
U.S. West Coast Fisheries for Highly
Migratory Species (FMP). This action is
intended to protect endangered and
threatened sea turtles from the adverse
impacts of shallow  

0646-AR53

Taking of Threatened or Endangered
Species Incidental to Commercial
Fishing Operations

AGENCY : National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Final rule.

SUMMARY: NMFS is issuing a final rule
to prohibit shallow  

11403C]
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2. Section 73.202(b), the Table of FM
Allotments under Nevada, is amended
by adding Channel 300C at Laughlin.

Dated: February 12, 2004.
Federal Communications Commission.
John A. Karousos,
Assistant Chief, Audio Division, Media
Bureau.
[FR 

w 

5 73.202 [Amended]

154, 303, 334, and
336.

47 U.S.C.  

H 1. The authority citation for Part  73
continues to read as follows:

Authority: 

47 CFR Part 73

Radio, Radio broadcasting.

?? Accordingly, 47 CFR part 73 is
corrected by making the following
correcting amendment:

PART 73-RADIO BROADCAST
SERVICES

20,2001.  See BLH-20010327ABN.

Need for Correction

The Code of Federal Regulations must
be corrected to include Channel 300C at
Laughlin, Nevada.

List of Subjects in 

3OOC1  at Laughlin, Nevada on
June 

300C in lieu of
Channel 

KVGS(FM)
currently operates on Channel 300C at
Laughlin, Nevada because the station
was granted a license to specify
operation on Channel  

19910903KD.  Station  
BLH-13,1992.  See 

KVGS(FM) obtained a license for
this channel on May  

3OOCl
to Laughlin, Nevada. See 52 FR 38766
(October 19, 1987). The channel is not
currently listed in the FM Table of
Allotments, Section 73.202(b) under
Nevada for the community of Laughlin.
Station 

In 1987,
the Commission allotted Channel  

418-2180.
SUPPLEMENTARY INFORMATION:  

RM-65961

Radio Broadcasting Services;
Laughlin, NV

AGENCY : Federal Communications
Commission.
ACTION : Correcting amendment.

SUMMARY : This document contains a
correction to Section 73.202(b), FM
Table of Allotments, under Nevada for
the community of Laughlin.
DATES : Effective March 11, 2004.
FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau (202)
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normally used to target swordfish on the 
high seas in the Pacific Ocean west of 
150° W. long. by vessels managed under 
the FMP. In addition, to conserve sea 
turtles, the FMP requires West Coast-
based pelagic longline vessels to have 
on board and to use dip nets, line 
cutters, and wire or bolt cutters capable 
of cutting through the vessel’s hooks to 
release sea turtles with the least harm 
possible to the sea turtles. On February 
4, 2004, NMFS partially approved the 
FMP. NMFS disapproved the provision 
of the FMP that would allow West 
Coast-based pelagic longline vessels to 
make shallow sets east of the 150° W. 
Long.. The disapproval of that provision 
was based, in part, on the biological 
opinion, dated February 4, 2004, which 
concluded that allowing shallow set 
fishing east of 150° W. Long. and north 
of the equator (0°) was likely to 
jeopardize loggerhead sea turtles.

Response to Comments
NMFS published a proposed rule on 

December 17, 2003 (68 FR 70219). 
NMFS received 127 comments on the 
proposed rule. There were 124 
comments in support of the proposed 
rule and 3 comments opposed. Most of 
the comments received in favor of the 
proposed rule were emails sent by fax 
containing identical or similar language. 
NMFS reviewed and considered all 
comments received in the development 
of this rule.

Comment 1: Longline vessels 
departing from California and targeting 
swordfish on the high seas are not a 
problem for sea turtles because the 
fishery is very small, consisting of less 
than 25 vessels and the fishermen attach 
their hooks to leaders that are longer 
than the float lines which allow sea 
turtles to reach the surface when they 
are hooked. Moreover, there have been 
no observed sea turtle mortalities aboard 
longline vessels departing from 
California and targeting swordfish on 
the high seas.

Response: Recent observer data 
indicate that there were two incidental 
mortalities of loggerhead sea turtles 
during a fishing trip which departed 
from California in which the gear 
consisted of longer leaders than float 
lines. These data indicate that 
mortalities do occur on sets in which 
the leaders are longer than the ball drop. 
Although there may only be a few active 
West Coast-based longline vessels, 
NMFS estimates that if one million 
hooks are set by the fleet, there may be 
23 to 57 leatherback, 126 to 195 
loggerhead, and 1 to 11 olive ridley sea 
turtles captured incidentally.

Comment 2: If longline vessels 
departing from California are prohibited 

from making shallow sets and targeting 
swordfish, the foreign, unregulated, fleet 
will shift fishing effort to the waters 
vacated by the U.S. fleet. The shift in 
effort to foreign fleets may result in 
more sea turtles interactions and 
mortality, causing more harm to sea 
turtle populations.

Response: Although there is a 
possibility that fishing effort may shift 
to foreign nations, at this time, there are 
no data to support this claim. Moreover, 
there are no data that show that longline 
fishing by foreign vessels have higher 
sea turtle interaction rates.

Comment 3: One commenter 
indicated that a prohibition on shallow 
sets was not necessary because West 
Coast-based longline vessel operators 
minimize their impact to sea turtles by 
bringing aboard any hooked sea turtles 
using a dip net and removing the hook 
before the animal is released alive back 
into the ocean. In addition, ARC 
dehookers for deep hooked turtles are 
being placed aboard all longline boats 
fishing out of California.

Response: NMFS agrees that use of a 
dip net to bring a hooked sea turtle 
aboard a vessel and removing the hook 
increases the likelihood of its survival 
when the animal is released. Under the 
FMP, vessel operators would be 
required to comply with sea turtle 
handling, resuscitation, and release 
requirements, which include the use of 
dip nets and the removal of hooks. 
NMFS considered these factors as part 
of the proposed action in the ESA 
section 7 consultation and determined 
that sea turtle handling, alone, would 
not obviate the need to prohibit fishing 
shallow sets.

Comment 4: Regardless of whether a 
sea turtle has deeply ingested a hook or 
has been lightly hooked, there does not 
appear to be any difference in their 
behavior based on animals that were 
released alive with satellite transmitter 
tags.

Response: More recent analyses of 
satellite telemetry data from transmitters 
deployed by NMFS’ observers were 
completed to derive survival and hazard 
functions (transmitted tag defects, 
battery failure, transmitter detachment, 
turtle death) for lightly- and deeply-
hooked loggerheads by modeling time-
to-failure of all transmitters using 
nonparametric statistical modeling. 
Based on these analyses, the data 
indicate that there are significant 
differences between the survival 
functions for lightly- and deeply-hooked 
loggerheads within 90 days after release 
but no difference between survival 
functions after this time.

Comment 5: One commenter cited the 
March 2003 National Geographic 

magazine which states that 35,000 
turtles are illegally killed each year in 
northwestern Mexico. The commenter 
felt that when compared to the apparent 
illegal harvest in Mexico, the longline 
fishery fishing out of California is not 
hurting the sea turtle population.

Response: NMFS recognizes that other 
human activities and natural 
phenomena pose a serious threat to the 
survival and recovery of threatened and 
endangered species. We recognize that 
we will not be able to recover 
threatened and endangered species 
without addressing the full range of 
human activities and natural 
phenomena that have caused these 
species to decline or could cause these 
species to become extinct in the 
foreseeable future. Recovering 
threatened and endangered sea turtles, 
as with other imperilled marine species, 
will require an international, 
cooperative effort that addresses the full 
suite of threats to those species. 
Nevertheless, NMFS’ task is to identify 
the direct and indirect effects of the 
FMP fisheries to determine if the 
proposed management regime is likely 
to contribute to the endangerment of 
threatened and endangered species by 
appreciably reducing their likelihood of 
both surviving and recovering in the 
wild. NMFS considered the direct 
harvest of sea turtles in Mexico as part 
of the environmental baseline of the 
biological opinion and concluded that 
the FMP fishery will jeopardize the 
continued existence of loggerhead sea 
turtles.

Comment 6: California longliners 
have been working on implementing a 
sea turtle recovery program in Mexico. 
If the longline fishery is closed, the 
California longliners will likely end 
their current effort to fund sea turtle 
restoration projects in Baja, Mexico.

Response: NMFS commends the 
efforts of the West Coast-based 
longliners to implement a sea turtle 
recovery program in Mexico. However, 
NMFS is required to analyze the effects 
of the West Coast-based longline fishery 
on listed species and cannot rely upon 
the potential benefits that are not 
immediately realized from conservation 
efforts such as nesting beach protection 
and educational programs.

Comment 7: Prohibiting swordfish 
fishing will severely impact the annual 
income of the longline fishermen off the 
California coast.

Response: According to the analyses 
submitted by the Council, average 
annual profits of the West Coast-based 
longline fishery targeting swordfish is 
estimated at $6.7 million. Assuming all 
the vessels ceased fishing, this would be 
the economic loss to the fishery. NMFS 
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recognizes that there will be economic 
consequences to the regulated industry. 
However, many of the longline vessels 
have historically fished under the 
Western Pacific Pelagic fishery 
management plan’s limited entry permit 
and would likely to return to Hawaii to 
target tuna or target swordfish under the 
proposed management plan submitted 
by the Western Pacific Council.

Comment 8: NMFS cannot propose to 
implement a prohibition on shallow 
longline sets for swordfish on the high 
seas in the Pacific Ocean east of the 150° 
West Longitude because the Council 
rejected this alternative citing 
insufficient evidence to justify a 
prohibition.

Response: Under the Magnuson-
Stevens Fishery Conservation and 
Management Act, NMFS may 
disapprove or partially approve a plan 
if the plan is not consistent with any 
applicable law. Based on the ESA 
section 7 consultation, NMFS 
concluded that the FMP as proposed by 
the Council was likely to jeopardize the 
continued existence of loggerhead sea 
turtles. Based on that analysis, NMFS 
partially disapproved the Council’s 
plan. NMFS is now implementing this 
final rule pursuant to its authority under 
the ESA.

Comment 9: NMFS cannot rely on 
either the 2001 or 2002 biological 
opinions on the Western Pacific Pelagics 
Fishery Management Plan because of 
the order issued by the United States 
District Court for the District of 
Columbia states that NMFS cannot 
validly rely on either opinion in 
assisting the effects of a fishery on listed 
species or elaborating appropriate 
management measures.

Response: NMFS consulted separately 
on the FMP and concluded in its 
Febrary 4, 2004, biological opinion that 
the FMP without this regulation would 
likely jeopardize loggerhead sea turtles. 
The Court vacated the November 2002 
biological opinion on the Western 
Pacific Pelagics Fishery Management 
Plan because NMFS had not treated the 
plaintiffs (Hawaii Longline Association) 
as applicants in preparation of the 
March 2001 biological opinion, and this 
procedural error affected the 
preparation of the November 2002 
biological opinion. The Court chose not 
to evaluate or rule on whether the data, 
analysis and conclusions in those 
opinions were correct.

Comment 10: NMFS cannot issue an 
anticipatory regulatory proposal such as 
proposing to prohibit swordfish sets 
because this raises ‘‘the specter of a 
foregone conclusion’’ which is 
impermissable under the ESA.

Response: NMFS is authorized to 
promulgate regulations as may be 
appropriate to enforce provisions of the 
ESA. NMFS is promulgating this rule 
after the biological opinion concluded 
that the FMP was likely to jeopardize 
loggerhead sea turtles without this rule.

Comment 11: Data used to assess the 
impacts of the West Coast-based 
longline fishery are not sufficient to 
make a decision to prohibit shallow sets 
targeting swordfish.

Response: At the time the Council 
made its recommendation, there were 
sufficient data to determine that the 
fishery was taking numerous sea turtles 
incidental to fishing operations. In 
addition, the Council was aware that 
NMFS had significant concerns about 
the number of sea turtles that were 
expected to be captured incidentally to 
the continued operation of the West 
Coast-based pelagic longline fishery 
based on the severe decline and lack of 
recovery in loggerhead and leatherback 
sea turtles populations, and the 
extensive analyses conducted by the 
agency on existing threats to these 
populations.

Comment 12: Similarities between the 
West Coast-based and the Hawaii-based 
pelagic longline fisheries suggest that 
there should be similar regulatory 
measures to manage the two fisheries. 
As a result, NMFS should propose 
regulations similar to the emergency 
regulations proposed by the Western 
Pacific Fishery Management Council 
that would allow swordfish fishing at 75 
percent of historic levels and the use of 
circle hooks with mackerel bait in place 
of J hooks baited with squid for the West 
Coast-based longline vessels.

Response: The Council is responsible 
for providing management and 
conservation recommendations that 
address concerns about the effect of the 
FMP prosecuted off the U.S. West Coast 
and on ocean resources caught 
incidentally. NMFS anticipates that the 
Council will consider alternative 
management measures similar to those 
proposed by the Western Pacific 
Council using the framework 
procedures in the HMS FMP. NMFS 
will consider any such proposals that 
the Council submits which might lessen 
the burden to fishermen while 
maintaining adequate protection of sea 
turtles. NMFS will fully support the 
Council in examination and selection of 
appropriate protective measures.

Comment 13: One commenter 
questioned whether the post-hooking 
mortality estimates used to estimate the 
level of impacts by the fishery are 
consistent with the best scientific and 
commercial data available as required 
by the ESA. In addition, the commenter 

requested that NMFS use the results 
from the post-hooking mortality 
workshop scheduled to convene in 
January.

Response: On January 15–16, 2004, a 
workshop on marine turtle longline 
post-interaction mortality was 
convened. Seventeen experts in the area 
of biology, anatomy/physiology, 
veterinary medicine, satellite telemetry 
and longline gear deployment 
participated in the workshop. 
Consideration of the workshop 
discussion, along with a comprehensive 
review of all of the information 
available on the issue has led to the 
modification of the February 2001 
criteria. The February 2001 injury 
categories have been expanded to better 
describe the specific nature of the 
interaction. The February 2001 criteria 
described two categories for mouth 
hooking: (1) Hook does not penetrate 
internal mouth structure; and (2) mouth 
hooked (penetrates) or ingested hook. 
The new criteria divides the mouth 
hooking event into three components to 
reflect the severity of the injury and to 
account for the probable improvement 
in survivorship resulting from removal 
of gear, where appropriate, for each 
injury. The three components consist of: 
(1) hooked in esophagus at or below the 
heart (insertion point of the hook is not 
visible when viewed through the open 
mouth; (2) hooked in cervical 
esophagus, glottis, jaw joint, soft palate, 
or adnexa (insertion point of the hook 
is visible when viewed through the 
open mouth); and (3) hooked in lower 
jaw (not adnexa). The new criteria, also, 
separates external hooking from mouth 
hooking, eliminates the ‘‘no injury’’ 
category, and adds a new category for 
comatose/resuscitated sea turtles. NMFS 
has used these new criteria in the 
analyses to evaluate the effects of the 
West Coast-based longline fishery on 
listed sea turtle populations.

Comment 14: One commenter 
proposed that NMFS implement a single 
regulation to manage longline fishing in 
the Pacific Ocean under section 11(f) of 
the ESA, rather than the Magnuson-
Stevens Fishery Conservation and 
Management Act, that would prohibit 
U.S. flagged vessels from engaging in 
shallow set swordfish style longline 
fishing anywhere in the Pacific, and 
likewise would prohibit the landing of 
any longline caught swordfish in any 
U.S. port in the Pacific.

Response: Congress passed the 
Magnuson-Stevens Fishery 
Conservation and Management Act as 
the primary mechanism for managing 
fisheries of the United States. The 
regional fishery management councils 
are to exercise sound judgment in the 
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stewardship of fishery resources 
through the preparation, monitoring, 
and revision of such plans under 
circumstances which will enable the 
States, the fishing industry, consumer 
and environmental organizations and 
other interested persons to participate 
in, and advise on, the establishment and 
administration of such plans. Clearly, 
Congress envisioned the Magnuson-
Stevens Fishery Conservation and 
Management Act as the tool for NMFS 
to use to manage fisheries. However, 
where the Council process fails to 
address the mandates of the ESA, NMFS 
can excercise its authority under the 
ESA. Further, the Western Pacific 
Fisheries Management Council has 
proposed a regulation that would allow 
swordfish fishing but with modified 
gear that should reduce interactions.

Comment 15: One commenter 
believes that the proposed rule should 
be further modified to prohibit all 
pelagic longlining, regardless of whether 
it targets tuna or swordfish, because 
pelagic longline fishing has not 
demonstrated an elimination of all 
mortality to leatherback sea turtles. An 
alternative to completely banning 
longline gear would be to implement a 
time and area closure that is 100 percent 
effective at eliminating leatherback sea 
turtle mortality.

Response: Based on the analyses in 
the biological opinion evaluating the 
effects of the FMP on listed species, 
including the leatherback sea turtle, 
NMFS concluded that longline fishing 
targeting tuna east of the 150° W. long. 
would not jeopardize the continued 
existence of leatherback sea turtles. As 
a result, NMFS has determined that a 
complete ban on all longline fishing east 
of the 150° W. long. is not warranted.

Comment 16: Unless gear 
modifications can eliminate the 
mortality of leatherback sea turtles, a 
reduction of 60 percent, 70 percent, or 
even 90 percent is not sufficient.

Response: Under the ESA, NMFS is 
mandated to insure that any action 
authorized, funded, or carried out by an 
agency is not likely to jeopardize the 
continued existence of any endangered 
species or threatened species or result in 
the destruction or adverse modification 
of habitat of such species. After 
completing the section 7 consultation, 
NMFS concludes that some leatherback 
mortality will not jeopardize the 
continued existence of the species.

Comment 17: NMFS should close the 
West Coast-based longline fishery 
immediately via the immediate 
promulgation of an emergency 
regulation rather than through an 
extended notice and comment 
rulemaking process.

Response: NMFS undertook what it 
determined to be the preferable method 
of ensuring the fishery is managed in a 
manner that avoids the likelihood of 
jeopardizing the continued existence of 
Pacific sea turtle populations while 
providing due process.

Comment 18: Many commmenters 
urged NMFS to take a more proactive 
role in promoting international 
agreements that would close these 
waters to vessels from other countries 
that may be catching and killing 
leatherback and other sea turtles while 
fishing for swordfish.

Response: NMFS is dedicated to 
protecting and preserving living marine 
resources and their habitat through 
scientific research, management, 
enforcement, and international 
agreements. Recently, NMFS partnered 
with the Inter-American Tropical Tuna 
Commission to conduct training 
workshops for sea turtle bycatch 
reduction, attended by over 800 
fishermen throughout Ecuador. The 
agency will participate in similar 
workshops in Costa Rica this spring. In 
addition, NMFS continues to promote 
international collaboration and outreach 
efforts to share research information on 
possible new conservation measures for 
sea turtles. These are all very important 
issues for NMFS.

West Coast-based Fishing Effort
At the time when NMFS issued the 

proposed rule, preliminary data 
suggested that the West Coast-based 
longline fishing fleet would set 
approximately 1.55 million hooks each 
calendar year. To evaluate whether this 
preliminary estimate in the FMP EIS 
was the best available information, 
NMFS reviewed and analyzed the 
HSFCA logbook data to determine the 
number of active vessels and the 
number of reported sets and hooks. 
Comparing these data with the NMFS 
observer program data and records, 
NMFS determined that the preliminary 
estimates were too high. As a result, 
NMFS corrected the information about 
the number of active vessels during 
calendar years 2002 and 2003, and 
decreased the estimated number of 
expected fishing effort to one million 
hooks.

Estimated Sea Turtle Take Levels
There are two sets of data from which 

rates of sea turtle interactions in the 
West Coast-based pelagic longline 
fishery could be derived: (1) Data from 
observers on Hawaii-based longline 
vessels operating in the same areas as 
the West Coast-based pelagic longline 
vessels; and (2) data from observers on 
West Coast-based pelagic longline 

vessels. Vessels in the West Coast-based 
pelagic longline fishery fish in the same 
manner, and frequently in the same 
area, as vessels that had been targeting 
swordfish in the Hawaii-based longline 
fishery. Because of the strong 
similarities between these two fisheries 
and the limited amount of observer data 
available for the West Coast-based 
pelagic longline fleet alone, NMFS 
concluded that using the combined 
observer data from the Hawaii-based 
and West Coast-based longline fleets for 
fishing east of 150° W. long. is more 
representative of the sea turtle 
interaction rates that can be expected to 
occur throughout the West Coast-based 
pelagic longline fishery.

Using the combined observer data, 
NMFS developed estimates of sea turtle 
take levels that would result from the 
West Coast-based pelagic longline 
fishery. NMFS assumed that the West 
Coast-based pelagic longline fleet 
deploys one million hooks east of 150° 
W. long., NMFS estimates the fishery 
under the FMP would result in the 
annual capture of 126 to 195 loggerhead, 
23 to 57 leatherback, and 1 to 11 olive 
ridley sea turtles. Of these, NMFS 
estimates that the West Coast-based 
pelagic longline fishery under the 
management measures proposed by the 
Council would result in the annual 
mortality of 42 to 91 loggerhead sea 
turtles, 4 to 25 leatherback sea turtles, 
and 1 to 4 olive ridley sea turtles.

Impacts to Sea Turtle Populations

Based on the analyses in the ESA 
section 7 consultation, NMFS 
concluded that if the fisheries under the 
FMP included shallow longline sets, the 
FMP is likely to jeopardize the 
continued existence of loggerhead sea 
turtles. However, when analyzed in 
conjunction with the prohibition of 
shallow longline sets east of the 150° 
West long. by West Coast-based pelagic 
longline vessels, the final conclusion for 
loggerhead sea turtles is that the 
fisheries operating under the FMP are 
not likely to jeopardize the continued 
existence of loggerhead sea turtles.

As a result, NMFS is proposing to 
implement restrictions in the West 
Coast-based pelagic longline fishery in 
waters east of 150° W. long. to conserve 
leatherback and loggerhead sea turtles 
as required under the ESA. Under this 
final rule, West Coast-based pelagic 
longline vessels will be prohibited from 
making shallow longline sets on the 
high seas in the Pacific Ocean east of 
150° W. long. The prohibition of 
shallow longline sets west of 150° W. 
long. proposed under the FMP would 
also apply.
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There are several other factors that 
may ultimately affect the management 
of the West Coast-based pelagic longline 
fishery. As noted, the FMP contains 
framework procedures by which 
adjustments in conservation and 
management measures may be made 
through regulatory amendments if 
warranted by available information and 
conditions. Further, the FMP recognizes 
a potential for exempted fishing permits 
that allow testing of alternative gear 
and/or techniques that might 
demonstrate that longline fishing can be 
conducted in a manner that will not 
adversely affect protected species or that 
will result in lower levels of bycatch. 
NMFS anticipates that the Council will 
review information as it is generated to 
consider possible changes in longline 
fishing regulations and may propose 
changes. NMFS will consider any such 
proposals.

Classification
NMFS has determined that this final 

rule is consistent with the ESA and 
other applicable laws.

The impacts of this action and 
alternatives are evaluated in accordance 
with the National Environmental Policy 
Act as the High Seas Pelagic Longline 
Alternative 3 in the EIS prepared by the 
Council (see ADDRESSES).

This final rule has been determined to 
be not significant for purposes of 
Executive Order 12866.

This final rule does not contain 
collection-of-information requirements 
subject to the Paperwork Reduction Act.

A combined RIR/IRFA was prepared 
that describes the economic impacts of 
the Council’s FMP, which includes an 
analysis of this proposed action as High 
Seas Pelagic Longline Alternative 3. The 
RIR/IRFA is available from the Council 
(see ADDRESSES). No comments were 
received on the RIR/IRFA. The FRFA is 
available from NMFS (see ADDRESSES).

A summary of the RIR/RFA follows:
The SUMMARY and SUPPLEMENTARY 

INFORMATION sections of this rule 
provide a description of the action, why 
it is being considered, and the legal 
basis for this action. That information is 
not repeated here.

A fish-harvesting business is 
considered a ‘‘small’’ business by the 
Small Business Administration (SBA) if 
it has annual receipts not in excess of 
$3.5 million. For related fish-processing 
businesses, a small business is one that 
employs 500 or fewer persons. For 
marinas and charter/party boats, a small 
business is one with annual receipts not 
in excess of $5.0 million.

This regulation imposes controls on 
the fleet of approximately 21 longline 
vessels that fish principally out of 

California ports for swordfish and 
associated species. All of these vessels 
would be considered small businesses 
under the SBA standards. Therefore, 
there would be no financial impacts 
resulting from disproportionality 
between small and large vessels under 
the rule. For most of the longline vessels 
involved, swordfish caught by longline 
gear makes up more than half of the 
total revenue from fish sales. Table 1 
presents total ex-vessel revenue and 
dependence on swordfish landings for 
the 38 West coast-based vessels with 
high seas pelagic longline swordfish 
landings in 2001, broken down by the 
number of vessels with varying percent 
dependence on swordfish. NMFS 
believes these data are representative of 
2002 fishing vessel revenues.

TABLE 1: TOTAL EX-VESSEL REVENUE 
AND DEPENDENCE ON SWORDFISH 
FOR 38 WEST-COAST-BASED VES-
SELS WITH HIGH SEAS PELAGIC 
LONGLINE LANDINGS IN 2001. 

Num-
ber of 
Ves-
sels 

Depend-
ence on 

High Seas 
Longline 
Caught 

Swordfish 
(category 
of sword-
fish rev-

enue/total 
revenue) 

Average 
Total Ex-

vessel 
Revenue 
($/vessel) 

Average 
Percent 
Longline 

Swordfish 
(swordfish 
revenue/
total rev-

enue) 

4 <50% $228,951 32.57%
3 50-70% $170,067 60.99%
3 >70-80% $222,089 76.66%
4 >80-90% $258,335 86.77%
13 >90-95% $182,211 93.26%
11 >95% $219,885 97.57%

The impacts of alternatives to this 
action were evaluated in the RIR/IRFA. 
Three alternatives were considered for 
managing the high seas pelagic longline 
fishery. Under Alternative 1 (Status 
Quo), the FMP would not impose 
regulations on this fishery. The Council 
assumes that in the short-run, the 
fishery would continue to operate as it 
currently does, earning average annual 
profits of $6.7 million. However, in the 
long-run, the Council expects that 
regulations would be established under 
other authorities, due to concerns over 
unregulated bycatch, such that over 
time the fishery would disappear, and 
long-run profits would become zero as 
the fishery was phased out.

Alternative 2 (Council Proposed 
Action) would maintain the fishery, 
allowing fishermen to continue targeting 
swordfish east of 150° W. long., but 
impose some additional costs on 
longliners targeting swordfish on the 
high seas. Short-run average annual 

profits would remain at $6.7 million, 
minus the cost of adopting turtle and 
sea bird mitigation measures, 
accommodating observers, and using 
monitoring equipment. NMFS is 
developing guidelines for the design 
and performance standards of 
equipment required for the handling of 
incidentally caught sea turtles. The 
required tools can be purchased, for an 
estimated maximum cost of $2,000 per 
vessel, but vessel owners may also be 
able use the guidelines to fabricate the 
equipment with lower cost materials. 
Vessel owners do not pay an observer’s 
salary, but do bear costs associated with 
providing room and board for the 
observer. Additionally, carrying an 
observer may increase the cost of 
insurance that the vessel carries. Vessel 
monitoring equipment costs 
approximately $2,000 to purchase and 
$500 to install, and would require 
annual maintenance estimated to cost 
approximately 20 percent of the 
purchase price per year. However, 
despite the equipment costs, the fishery 
would be able to land swordfish, and so 
over 25 years, the present value of long-
run profits relative to the status quo 
would range between $78 and $105 
million, using 7 percent and 4 percent 
discount rates, respectively. NMFS is 
not adopting the Council’s proposed 
action because it does not adequately 
reduce the incidental capture and 
mortality of loggerhead sea turtles.

Alternative 3, which is the action 
adopted by NMFS, would prohibit 
fishermen from targeting swordfish east 
of 150° W. long. Swordfish are the target 
species of this fishery. This would 
effectively eliminate all but incidental 
swordfish landings and the short- and 
long-run profits currently associated 
with landing swordfish ($6.7 million, 
and $78 million to $105 million, 
respectively), at least until alternative 
fishing opportunities are identified. 
This loss assumes that all vessels in this 
fishery cease fishing, although longline 
fishing targeting tuna out of West Coast 
ports or Hawaii may be an alternative. 
However, current participants in the 
fishery indicate that without being able 
to target swordfish, the high seas 
longline fishery originating from West 
Coast ports would cease to exist.

In keeping with the intent of 
Executive Order 13132 to provide 
continuing and meaningful dialogue on 
issues of mutual state and Federal 
interest, NMFS conferred with the 
States of California, Oregon, and 
Washington regarding this rule. NMFS 
has met with State Council and Plan 
Development Team representatives 
throughout the FMP development 
process. No comments were received 
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from the States opposing the prohibition 
of shallow sets east of the 150° W. long. 
and no objection has been raised by the 
Council. NMFS intends to continue 
engaging in informal and formal 
contacts with these States during the 
implementation of this final rule and 
amendments to the FMP.

List of Subjects in 50 CFR Part 223
Endangered and threatened species, 

Exports, Imports, Marine mammals, 
Transportation.

Dated: March 5, 2004.
Rebecca Lent,
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service.

■ For the reasons set out in the preamble, 
50 CFR part 223 is amended to read as 
follows:

PART 223—THREATENED MARINE 
AND ANADROMOUS SPECIES

■ 1. The authority citation for part 223 is 
revised to read as follows:

Authority: 16 U.S.C. 1531–1543; subpart B, 
§ 223.12 also issued under 16 U.S.C. 1361 et 
seq.; 16 U.S.C. 5503(d) for § 223.206(d)(9).
■ 2. In § 223.206, a new paragraph (d)(9) 
is added to read as follows:

§ 223.206 Exceptions to prohibitions 
relating to sea turtles.

* * * * *
(d) * * *
(9) Restrictions applicable to Pacific 

pelagic longline vessels. In addition to 
the general prohibitions specified in 
§ 600.725 of Chapter VI, it is unlawful 
for any person who is not operating 
under a western Pacific longline permit 
under § 660.21 to do any of the 
following on the high seas of the Pacific 
Ocean east of 150° W. long. and north 
of the equator (0° N. lat.):

(i) Direct fishing effort toward the 
harvest of swordfish (Xiphias gladius) 
using longline gear.

(ii) Possess a light stick on board a 
longline vessel. A light stick as used in 
this paragraph is any type of light 
emitting device, including any 
fluorescent glow bead, chemical, or 
electrically powered light that is affixed 
underwater to the longline gear.

(iii) An operator of a longline vessel 
subject to this section may land or 
possess no more than 10 swordfish from 
a fishing trip where any part of the trip 
included fishing east of 150° W. long. 
and north of the equator (0° N. lat.).

(iv) Fail to employ basket-style 
longline gear such that the mainline is 
deployed slack when fishing.

(v) When a conventional 
monofilament longline is deployed by a 
vessel, no fewer than 15 branch lines 

may be set between any two floats. 
Vessel operators using basket-style 
longline gear must set a minimum of 10 
branch lines between any 2 floats.

(vi) Longline gear must be deployed 
such that the deepest point of the main 
longline between any two floats, i.e., the 
deepest point in each sag of the main 
line, is at a depth greater than 100 m 
(328.1 ft or 54.6 fm) below the sea 
surface.
[FR Doc. 04–5553 Filed 3–10–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 679

[Docket No. 031125292–4061–02; I.D. 
030504A]

Fisheries of the Exclusive Economic 
Zone Off Alaska; Pacific Cod by 
Vessels Catching Pacific Cod for 
Processing by the Offshore 
Component in the Western Regulatory 
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Closure.

SUMMARY: NMFS is prohibiting directed 
fishing for Pacific cod by vessels 
catching Pacific cod for processing by 
the offshore component in the Western 
Regulatory Area of the Gulf of Alaska 
(GOA). This action is necessary to 
prevent exceeding the A season 
allocation of the 2004 total allowable 
catch (TAC) of Pacific cod apportioned 
to vessels catching Pacific cod for 
processing by the offshore component of 
the Western Regulatory Area of the 
GOA.

DATES: Effective 1200 hrs, Alaska local 
time (A.l.t.), March 8, 2004, through 
1200 hrs, A.l.t., June 10, 2004.
FOR FURTHER INFORMATION CONTACT: Josh 
Keaton, 907–586–7228.
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
GOA exclusive economic zone 
according to the Fishery Management 
Plan for Groundfish of the Gulf of 
Alaska (FMP) prepared by the North 
Pacific Fishery Management Council 
under authority of the Magnuson-
Stevens Fishery Conservation and 
Management Act. Regulations governing 
fishing by U.S. vessels in accordance 
with the FMP appear at subpart H of 50 
CFR part 600 and 50 CFR part 679.

The A season allocation of the 2004 
TAC of Pacific cod apportioned to 
vessels catching Pacific cod for 
processing by the offshore component in 
the Western Regulatory Area is 1,017 
metric tons (mt) as established by the 
2004 final harvest specifications of 
groundfish for the GOA (69 FR 9261, 
February 27, 2004).

In accordance with § 679.20(d)(1)(i), 
the Administrator, Alaska Region, 
NMFS (Regional Administrator), has 
determined that the A season allocation 
of the 2004 TAC of Pacific cod 
apportioned to vessels catching Pacific 
cod for processing by the offshore 
component of the Western Regulatory 
Area of the GOA will be reached. 
Therefore, the Regional Administrator is 
establishing a directed fishing 
allowance of 817 mt, and is setting aside 
the remaining 200 mt as bycatch to 
support other anticipated groundfish 
fisheries. In accordance with 
§ 679.20(d)(1)(iii), the Regional 
Administrator finds that this directed 
fishing allowance will soon be reached. 
Consequently, NMFS is prohibiting 
directed fishing for Pacific cod by 
vessels catching Pacific cod for 
processing by the offshore component in 
the Western Regulatory Area of the 
GOA.

Classification

This action responds to the best 
available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA, 
(AA), finds good cause to waive the 
requirement to provide prior notice and 
opportunity for public comment 
pursuant to the authority set forth at 5 
U.S.C. 553(b)(B) as such requirement is 
impracticable and contrary to the public 
interest. This requirement is 
impracticable and contrary to the public 
interest as it would prevent the Agency 
from responding to the most recent 
fisheries data in a timely fashion and 
would delay the closure of the A season 
allocation of the 2004 TAC of Pacific 
cod apportioned to vessels catching 
Pacific cod for processing by the 
offshore component of the Western 
Regulatory Area of the GOA.

The AA also finds good cause to 
waive the 30–day delay in the effective 
date of this action under 5 U.S.C. 
553(d)(3). This finding is based upon 
the reasons provided above for waiver of 
prior notice and opportunity for public 
comment.

This action is required by section 
679.20 and is exempt from review under 
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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waters south of the Hawaiian Islands 
(between the equator and 15° N. lat., 
and between 145° W. long. and 180° 
long.), and (3) the landing or possessing 
of more than 10 swordfish per fishing 
trip by Hawaii-based longline vessels 
and general longline vessels fishing 
north of the equator. The rule allows the 
re-registration of vessels to Hawaii 
longline limited access permits only 
during the month of October; requires 
all longline vessel operators to annually 
attend a protected species workshop; 
and requires Hawaii-based longline 
vessels, general longline vessels, and 
non-longline pelagic vessels using hook-
and-line gear to use specified sea turtle 
handling and resuscitation measures.

On December 12, 2001, NMFS 
reinitiated ESA section 7 consultation 
on the FMP, based on the reasonable 
and prudent alternative in the March 29, 
2001, biological opinion and new 
information that could improve NMFS’ 
ability to quantify and evaluate the 
effects of the FMP-managed fisheries on 
listed sea turtle populations. At the 
conclusion of the consultation, on 
November 15, 2002, NMFS issued a new 
biological opinion specifying that 
continued authorization of pelagic 
fisheries in the western Pacific region 
under the FMP is not likely to 
jeopardize the continued existence of 
any endangered or threatened species 
under the jurisdiction of NMFS or result 
in the destruction or adverse 
modification of critical habitat.

On August 31, 2003, the 
Memorandum Opinion issued in Hawaii 
Longline Association v. NMFS (D.D.C., 
Civ. No. 01–0765) invalidated the 
November 15, 2002, biological opinion 
and the June 12, 2002, final rule (67 FR 
40232). On October 6, 2003, the Court 
stayed the August 31, 2003, Order and 
reinstated the biological opinion and 
regulations until April 1, 2004.

In June 2003, at its 118th meeting, the 
Western Pacific Fishery Management 
Council (Council) began considering 
recommendations for new measures for 
the FMP-managed fisheries, focusing on 
potential modifications to existing 
measures aimed at minimizing sea turtle 
interactions in the FMP-managed 
longline fisheries.

On October 17, 2003, NMFS 
published a notice of intent (68 FR 
59771) to prepare a supplemental 
environmental impact statement (SEIS) 
in accordance with the National 
Environmental Policy Act of 1969 
(NEPA). The SEIS would re-examine the 
management measures currently in 
place to minimize interactions between 
the Hawaii-based longline fishery and 
protected species, as well as other 
management issues and options raised 

during the public scoping process. The 
notice also advised that the Court orders 
would eliminate existing measures 
designed to avoid the likelihood that 
FMP-managed fisheries would 
jeopardize the continued existence of 
listed species of sea turtles, and that 
NMFS and the Council were, therefore, 
considering management measures to 
protect sea turtles.

On December 3, 2003, NMFS 
published a supplemental notice of 
intent (68 FR 67640) regarding the SEIS. 
This notice furnished additional 
information on the need for expedited 
management action on proposed 
management measures related to the 
Hawaii-based longline fishery and its 
potential impact on ESA-listed sea 
turtles. The accelerated management 
action schedule is necessary to avoid a 
lapse in sea turtle conservation 
measures after the June 12, 2002, final 
rule is vacated on April 1, 2004.

The supplemental notice (68 FR 
67640) also announced the Council’s 
and NMFS’ intent to apply alternative 
procedures approved by the Council on 
Environmental Quality (CEQ) to 
facilitate completion of the SEIS on the 
proposed management measures for the 
Hawaii-based longline fishery so that 
necessary turtle conservation rules 
could be effective by April 1, 2004. The 
supplemental notice advised that a 
subsequent phase of the SEIS would be 
prepared to address other management 
issues identified in the initial notice of 
intent (68 FR 59771) and during the 
subsequent public scoping process. The 
supplemental notice confirmed the 
initial scoping meeting schedule and 
effectiveness of the public input 
opportunity through December 15, 2003. 
The Council and NMFS also solicited, 
recorded, and considered input on 
issues and possible action options and 
alternatives received during public 
Council meetings and public meetings 
of the Council’s Sea Turtle Conservation 
Special Advisory Committee, which was 
formed in September 2003.

This proposed rule was developed in 
response to the urgent need to provide 
adequate protections for sea turtles and 
to the promising results of recent 
research in the Atlantic Ocean on 
mitigation technologies for sea turtle 
interactions. The research has identified 
combinations of hook and bait types 
with potential to substantially reduce 
interaction rates in swordfish-directed 
longline fishing and the adverse impacts 
of such interactions. Although these 
combinations have not been tested in 
Pacific Ocean fisheries, the affected sea 
turtle species are the same in the Pacific 
and Atlantic so the positive 
experimental results obtained in the 

Atlantic are expected to be largely 
replicated if the hook and bait 
combinations are applied in commercial 
fisheries in the western Pacific region. 
The relatively low sea turtle interaction 
rates expected from these hook and bait 
types, combined with other mitigation 
and safeguard measures, would allow 
the current restrictions on shallow-
setting and deep-setting (tuna-targeting) 
to be eased, enhancing the ability to 
achieve the objectives of the FMP, 
particularly the objectives to achieve 
optimum yield for FMP-managed 
species, promote domestic harvest and 
domestic values associated with FMP-
managed species, and promote domestic 
marketing of FMP-managed species in 
America Samoa, the Commonwealth of 
the Mariana Islands, Guam, and Hawaii.

This proposed rule would allow 
shallow-setting to occur at about one 
half the average annual level of effort 
during the 1994–1998 period, 
facilitating the generation of economic 
benefits in that component of the 
fishery. This proposed rule would also 
give the longline fleet year-round access 
to yellowfin and bigeye tuna stocks in 
the area currently closed to longline 
fishing during April and May.

At its 121st meeting, on November 25, 
2003, the Council made a 
recommendation for management 
action. This proposed rule would 
implement both the Council’s 
recommended action and the court 
ruling of August 31, 2003 (vacating the 
rule published June 12, 2002).

Management Measures to be Eliminated 
by Court Ruling

The Court ruling will on April 1, 
2004, eliminate: (1) The prohibition on 
Hawaii-based longline vessels and 
general longline vessels using longline 
gear to fish for swordfish north of the 
equator (as well as several restrictions 
intended to make this prohibition 
enforceable, including restrictions on 
gear configuration, set depth, and the 
number of swordfish possessed and 
landed); (2) the prohibition on longline 
fishing by Hawaii-based vessels and 
general longline vessels during April 
and May in certain waters south of the 
Hawaiian Islands (between the equator 
and 15° N. lat., and between 145° W. 
long. and 180° long.); (3) the 
requirement that operators of general 
longline vessels annually complete a 
protected species workshop and have on 
board a valid protected species 
workshop certificate; (4) the 
requirement that owners and operators 
of general longline vessels and of other 
vessels using hooks to target Pacific 
pelagic species employ specified sea 
turtle handling measures (the handling 
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measures, which vary among vessel 
type, include carrying and using line 
clippers, dip nets, and wire or bolt 
cutters to disengage sea turtles, and 
handling, resuscitating, and releasing 
sea turtles in specified manners); and (5) 
the requirement that any vessel de-
registered from a Hawaii longline 
limited access permit after March 29, 
2001, may only be re-registered to a 
Hawaii longline limited access permit 
during the month of October.

Proposed Management Measures
The Council’s proposed action would: 

(1) Establish an annual limit on the 
amount of shallow-set longline fishing 
effort north of the equator that may be 
collectively exerted by Hawaii-based 
longline vessels (set at 2,120 shallow-
sets per year); (2) divide and distribute 
this shallow-set effort limit each 
calendar year in equal portions (in the 
form of transferable single-set 
certificates valid for a single calendar 
year) to all holders of Hawaii longline 
limited access permits that respond 
positively to an annual solicitation of 
interest from NMFS; (3) prohibit any 
Hawaii-based longline vessel from 
making more shallow-sets north of the 
equator during a trip than the number 
of valid shallow-set certificates on board 
the vessel; (4) require that operators of 
Hawaii-based longline vessels submit to 
the Regional Administrator within 72 
hours of each landing of pelagic 
management unit species one valid 
shallow-set certificate for every shallow-
set made north of the equator during the 
trip; (5) require that Hawaii-based 
longline vessels, when making shallow-
sets north of the equator, use only circle 
hooks sized 18/0 or larger with a 10–
degree offset; (6) require that Hawaii-
based longline vessels, when making 
shallow-sets north of the equator, use 
only mackerel-type bait; (7) establish 
annual limits on the numbers of 
interactions between leatherback and 
loggerhead sea turtles and Hawaii-based 
longline vessels while engaged in 
shallow-setting (set equal to the annual 
estimated incidental take for the 
respective species in the shallow-set 
component of the Hawaii-based fishery, 
as established in the prevailing 
biological opinion issued by NMFS 
pursuant to section 7 of the ESA); (8) 
establish a procedure for closing the 
shallow-setting component of the 
Hawaii-based longline fishery for the 
remainder of the calendar year when 
either of the two limits is reached, after 
giving 1 week advanced notice of such 
closure to all holders of Hawaii longline 
limited access permits (the numbers of 
interactions will be monitored with 
respect to the limits using year-to-date 

estimates derived from data recorded by 
NMFS vessel observers); (9) require that 
operators of Hawaii-based longline 
vessels notify the Regional 
Administrator (as defined at 50 CFR 
660.236) in advance of every trip 
whether the longline sets made during 
the trip will involve shallow-setting or 
deep-setting and require that Hawaii-
based longline vessels make sets only of 
the type declared (i.e., shallow-sets or 
deep-sets); (10) require that operators of 
Hawaii-based longline vessels carry and 
use NMFS-approved de-hooking 
devices; and (11) require that Hawaii-
based longline vessels, when making 
shallow-sets north of 23° N. lat., start 
and complete the line-setting procedure 
during the nighttime (specifically, no 
earlier than one hour after local sunset 
and no later than local sunrise).

These proposed management 
measures would replace the existing 
restrictions on longlining north of the 
equator, which will be eliminated on 
April 1, 2004, by the Court ruling. 
Certain measures that will be eliminated 
by the Court ruling would not be 
reinstated under the proposed rule. 
Specifically, the proposed restrictions 
related to shallow-setting would apply 
only to Hawaii-based longline vessels, 
not general longline vessels; Hawaii-
based longline vessels and general 
longline vessels would no longer be 
prohibited from longlining during April 
and May in certain waters south of the 
Hawaiian Islands; operators of general 
longline vessels would no longer be 
required to annually complete a 
protected species workshop; operators 
of general longline vessels and of other 
vessels using hooks to target Pacific 
pelagic species would no longer be 
required to employ specified sea turtle 
handling measures; and the period 
during which vessels de-registered from 
a Hawaii longline limited access permit 
after March 29, 2001, would be allowed 
to be re-registered to Hawaii longline 
limited access permits would no longer 
be limited to the month of October.

These measures that would be 
eliminated were intended to minimize 
adverse impacts on certain species of 
sea turtles. The Council’s proposed 
action would not reinstate them because 
the Council found they are not needed 
to achieve the objectives of the action, 
provided that the measures proposed in 
items (1) through (10) of the above list 
of proposed measures are implemented. 
The Council found that it is unlikely 
that general longline vessels would 
engage in shallow-setting north of the 
equator (which would be unrestricted 
under the proposed rule), primarily due 
to their being prohibited from longlining 

in the EEZ around Hawaii and from 
landing fish in Hawaii.

The Council’s findings with respect to 
achieving the objectives of the action 
were predicated on certain off-site sea 
turtle conservation projects being 
undertaken. These projects, which are 
not part of this proposed rule, would be 
aimed at protecting affected sea turtle 
populations on their nesting beaches 
and in their nearshore foraging grounds 
at sites outside of the United States. The 
sites include a nesting beach in Papua, 
coastal foraging grounds in western 
Papua, nesting beaches in Papua New 
Guinea, the fishing grounds of the 
halibut gillnet fishery in Baja California, 
Mexico, and nesting beaches in Japan. 
The projects would be undertaken by 
non-governmental organizations under 
contract with the Council and/or NMFS. 
In assessing the likely impacts of its 
proposed action, the Council considered 
these projects in conjunction with the 
regulatory elements of the proposed 
action.

This proposed rule focuses on 
managing the Hawaii-based longline 
fishery with respect to listed sea turtle 
species. The Council intends to 
continue to consider management 
actions that might be needed for the 
other FMP-managed fisheries, including 
other longline fisheries and troll and 
handline fisheries.

The proposed requirement to set 
longline gear only during the nighttime 
while shallow-setting north of 23° N. lat. 
is intended to minimize interactions 
with seabirds. It would put the FMP in 
compliance with the terms and 
conditions contained in a biological 
opinion issued on November 28, 2000, 
and amended on November 18, 2002, by 
the U.S. Fish and Wildlife Service, 
which are intended to conserve 
endangered short-tailed albatross.

Expected Effects of Proposed Rule on 
Sea Turtles

The rates of sea turtle interactions and 
mortalities in the Hawaii-based longline 
fishery resulting from the proposed rule 
would likely be substantially lower than 
those under the management regime in 
place in 1999, prior to the imposition of 
restrictions on swordfish-directed 
fishing and the April-May area closure 
(the regime to which the fishery will 
revert on April 1, 2004, if management 
action is not taken before then), and 
higher than the expected rates under the 
current management regime. During the 
1994–1998 period, which represents an 
appropriate baseline for the no-action 
scenario, the estimated annual average 
numbers of interactions were as follows: 
leatherback, 112; loggerhead, 418; green, 
40; and olive ridley, 146. Under the 
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proposed rule, the expected numbers of 
annual average interactions are as 
follows: leatherback, 35; loggerhead, 21; 
green, 7; and olive ridley, 42. Under the 
current management regime, the 
expected numbers of annual average 
interactions are as follows: leatherback, 
6; loggerhead, 19; green, 3; and olive 
ridley, 31. The projected sea turtle 
mortality rates, which are subsets of the 
interaction rates, are more uncertain 
than the projected interaction rates 
because of the difficulty in estimating 
the numbers of turtles that ultimately 
die as a result of injuries incurred in 
interactions with fishing gear.

The projected interaction and 
mortality rates under the proposed rule 
are uncertain in part because they are 
based on research findings regarding the 
efficacy of a hook-and-bait combination 
that has not been thoroughly tested in 
commercial fisheries in the Pacific 
Ocean.

The proposed hook-and-bait 
combination (18/0–sized circle hooks 
with 10–degree offset in combination 
with mackerel-type bait) is one of a 
number of gear configurations tested in 
experiments conducted by NMFS in the 
Western Atlantic Ocean during the last 
3 years. The results available to date 
indicate substantially reduced sea turtle 
interaction rates compared with the J-
hooks and squid bait that are 
conventionally used to target swordfish 
and that served as the experimental 
controls. In the experiments, the use of 
the proposed hook-and-bait 
combination resulted in an average 
reduction of 92 percent in interactions 
with loggerhead sea turtles, an average 
reduction of 67 percent in interactions 
with leatherback sea turtles, an average 
increase of 30 percent in swordfish 
catch, by weight, and an average 
reduction of 81 percent in bigeye tuna 
catch, by weight.

Under the proposed rule there is a 
possibility that greater effective fishing 
effort per set could increase relative to 
the no-action scenario (as could the rate 
of sea turtle interactions per set), since 
fishermen would have an incentive to 
fish their limited available sets to 
maximize harvest levels. This effect, 
however, as well as the uncertainty of 
the efficacy of the hook and bait 
requirements, is unlikely to pose 
substantial risk to affected sea turtles 
populations because of the imposition 
of the annual limits on interactions with 
leatherbacks and loggerheads in the 
shallow-set component of the Hawaii-
based longline fishery. Further, the 
requirement that vessel operators use 
NMFS-approved de-hooking devices is 
expected to reduce the number of 
mortalities per interaction.

In addition to direct effects on sea 
turtles stemming from interactions with 
longline gear, the proposed rule might 
also have indirect effects. These include 
effects stemming from shifts in the 
production of swordfish and tuna 
between the U.S.-regulated fisheries and 
those of other countries and the effects 
of the Hawaii-based longline fishery 
serving as a model for sea turtle 
mitigation techniques that the fleets of 
other countries can adopt. Effects in 
both these categories are likely to be 
positive with respect to populations of 
affected sea turtles.

This proposed rule has been 
recommended by the Council. The 
impacts of this proposed rule with 
respect to the likelihood of jeopardizing 
the continued existence of affected 
species of sea turtles will be assessed by 
NMFS in the process of the ESA section 
7 consultation for the FMP-managed 
fisheries, which is currently underway. 
The rule might be revised, as necessary, 
to comport with the reasonable and 
prudent alternative, if any, of the 
biological opinion that is issued as a 
result of that consultation. If such 
restrictions exceed the scope of this 
proposed rule, NMFS will initiate a 
second round of notice and comment.

NMFS seeks comment on the de-
hooking devices that should be required 
to be carried and used on Hawaii-based 
longline vessels, including specific 
minimum design standards, specific 
required methods of use, and the 
possibility of requiring that several 
types of de-hooking devices and related 
equipment be carried and used, 
depending on the circumstances. NMFS 
also seeks comment on more specific 
definitions or minimum design 
standards for circle hooks and mackerel-
type bait that should be required when 
shallow-setting north of the equator.

Classification
The Council and NMFS prepared a 

draft supplemental environmental 
impact statement (DSEIS) for this 
regulatory amendment. While a notice 
of availability has not yet been 
published, the DSEIS is scheduled to be 
filed with the Environmental Protection 
Agency and distributed in mid-January 
2004 for an abbreviated (30–day) 
comment period as approved by CEQ.

This proposed rule has been 
determined to be significant for 
purposes of Executive Order 12866.

The Council prepared an IRFA that 
describes the economic impact this 
proposed rule, if adopted, would have 
on small entities. A description of why 
action is being considered, the 
objectives and legal basis for the action, 
and a description of the action, 

including its reporting, recordkeeping, 
and other compliance requirements, are 
contained at the beginning of this 
section in the preamble and in the 
SUMMARY section of the preamble. A 
summary of the analysis follows:

Number of Affected Small Entities
The proposed rule would apply to all 

holders of Hawaii longline limited 
access permits and all holders of 
longline general permits. The number of 
Hawaii longline limited access permit 
holders is 164. Not all such permits are 
renewed and used every year 
(approximately 126 were renewed in 
2003). Most holders of Hawaii longline 
limited access permits are based in, or 
operate out of, Hawaii. Longline general 
permits are not limited by number. 
Approximately 67 longline general 
permits were issued in 2003. In 2003 all 
but two holders of longline general 
permits were based in, or operated out 
of, American Samoa. The remaining two 
were based in the Northern Mariana 
Islands.

In a few cases multiple permits are 
held by a single business, so the number 
of businesses to whom the rule would 
apply is slightly smaller than the 
number of permit holders. All holders of 
Hawaii longline limited access permits 
and longline general permits are 
believed to be small entities (i.e., they 
are businesses that are independently 
owned and operated, not dominant in 
their field, and have no more than $3.5 
million in annual receipts). Therefore, 
the number of small entities to which 
the rule would apply is approximately 
230.

Duplicating, Overlapping, and 
Conflicting Federal Rules

To the extent practicable, it has been 
determined that there are no Federal 
rules that may duplicate, overlap, or 
conflict with the proposed rule.

Alternatives to the Proposed Rule
A number of alternatives to the 

proposed rule were considered. 
Described below are the alternatives and 
why they were not chosen.

The alternatives included two 
variations on the seasonal area longline 
closure, including one that would retain 
the current April-May closure in certain 
waters south of the Hawaiian Islands 
and one that would retain the current 
April-May closure with the exception of 
the EEZ waters around Palmyra Atoll 
(the proposed rule would eliminate the 
current April-May area closure). The 
alternatives were rejected because they 
would unnecessarily constrain the 
fishing activities and economic 
performance of holders of longline 
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general permits and Hawaii longline 
limited access permits; adverse impacts 
to sea turtles could be adequately 
mitigated through other elements of the 
preferred alternative without having to 
restrict longline fishing activity by 
period or area.

The alternatives included five 
variations on the amount of shallow-
setting longline effort north of the 
equator that would be allowed by 
Hawaii-based vessels. The levels of 
shallow-setting effort considered were 
zero, 1,060 sets per year, 3,179 sets per 
year, and unlimited, as well as one 
alternative that would allow only a one-
time trial of 1,560 sets (the proposed 
rule would limit shallow-setting effort at 
2,120 sets, about 50 percent of the 1994–
1998 annual average level). The 
selection among alternatives was based 
on their expected impacts on sea turtles 
(sea turtle interactions and mortalities 
are expected to be strongly correlated 
with the amount of fishing effort) versus 
their expected impacts on the economic 
performance of the Hawaii-based 
longline fishery (economic benefits are 
expected to be strongly correlated with 
the amount of fishing effort). The 
alternatives allowing shallow-setting at 
levels greater than 50 percent of the 
1994–1998 annual average were rejected 
because they might fail to keep impacts 
on sea turtles below those required in 
the biological opinion’s incidental take 
statement. The alternatives allowing 
shallow-setting at levels less than 50 
percent of the 1994–1998 annual 
average were rejected because they 
would unnecessarily constrain the 
fishing activities and economic 
performance of Hawaii-based longline 
vessels; adverse impacts to sea turtles 
could be adequately mitigated through 
other elements of the preferred 
alternative without having to restrict 
shallow-setting to the degree proposed 
under the rejected alternatives.

The alternatives included several 
variations on how the allowable level of 
shallow-setting effort north of the 
equator would be allocated among 
holders of Hawaii longline limited 
access permits. Variations included 
allocating the available effort by lottery, 
allocating it equally among all permit 
holders, allocating it in proportion to 
the permit holders’ historical shallow-
setting effort, and not allocating the 
effort in any particular way, in which 
case the fishery would be closed each 
year once the fleet-wide limit is reached 
(the proposed rule would divide and 
distribute the limit equally among all 
interested permit holders in the form of 
transferable shallow-set certificates). 
The lottery variation was rejected 
because it would impose a substantial 

amount of uncertainty on fishermen and 
might be considered inequitable by 
some fishermen. The equal-distribution 
variation was rejected because it would 
give each permit holder too few shallow 
sets to be able to make it worth 
investing and participating in the 
shallow-set component of the fishery, 
thereby constraining the economic 
performance of that component. The 
variation of allocating effort in 
proportion to the permit holders’ 
historical shallow-setting effort was 
rejected because it would be excessively 
costly to implement and because of the 
contention likely to be generated with 
respect to the documentation and 
determination of individuals’ historical 
fishing effort. The fleet-wide limit 
variation was rejected because it would 
create an incentive for each permit 
holder to do as much shallow-setting as 
possible before the fishery is closed, 
thereby encouraging fishermen to 
shallow-set under what would 
otherwise be sub-optimal conditions (in 
terms of both economic performance 
and safety).

The alternatives included two 
variations on the sea turtle interaction 
limit(s), including no limit and a limit 
for every species for which there is an 
Incidental Take Statement issued under 
the ESA (the proposed rule would close 
the shallow-set component of the 
fishery if either of two calendar-year 
interaction limits is reached, one for 
leatherback sea turtles and one for 
loggerhead sea turtles; the limits would 
be set equal to the annual estimated 
incidental take for the respective species 
in the shallow-set component of the 
Hawaii-based fishery, as established in 
the prevailing biological opinion issued 
by NMFS pursuant to section 7 of the 
ESA). The no-limit variation was 
rejected because it might fail to 
adequately minimize adverse impacts 
on sea turtles. The variation of 
establishing limits for all affected 
species was rejected because it would 
likely result in the shallow-set 
component of the fishery being closed 
more often than is needed to adequately 
mitigate adverse impacts on sea turtles.

Effects of the Proposed Rule on Small 
Entities

The proposed rule is expected to have 
positive overall economic impacts on 
the small entities to whom the proposed 
rule would apply, all of which are 
individuals and businesses that hold 
permits for, and participate in, the 
western Pacific pelagic longline 
fisheries. These positive impacts would 
stem from the relaxation of the current 
restrictions on longlining, including the 
elimination of the April-May area 

closure for longlining and the 
elimination of the prohibition on 
shallow-setting north of the equator, 
thereby providing new fishing 
opportunities and potential economic 
benefits. These benefits would be very 
slightly offset by the need to acquire and 
use NMFS-approved de-hooking 
devices.

Holders of Hawaii longline limited 
access permits that choose not to engage 
in shallow-setting are likely to further 
benefit each year by being able to sell 
their share of shallow-set certificates to 
other permit holders.

Holders of Hawaii longline limited 
access permits that choose to engage in 
shallow-setting are likely to benefit from 
the required hook-and-bait combination, 
as it has been found in experiments in 
the Atlantic Ocean to result in higher 
catch rates of swordfish relative to 
conventionally used hook and bait 
types. These permit holders would also 
be subject to new costs, which would 
partly offset the new benefits available 
from shallow-setting. These include the 
costs of acquiring an adequate number 
of shallow-set certificates each year and 
acquiring and using circle hooks sized 
18/0 or larger, with 10–degree offset. 
There would also be very minor new 
costs associated with the requirement to 
notify NMFS each year if they are 
interested in receiving shallow-set 
certificates and with the requirement to 
submit shallow-set certificates to NMFS 
after each trip. There may also be new 
costs (relative to the costs associated 
with conventional practices) associated 
with the need to use only mackerel-type 
bait and to conduct the line-setting 
procedure during the nighttime hours.

Holders of longline general permits 
would have the opportunity to engage in 
unrestricted shallow-setting north of the 
equator, but because general longline 
vessels are not allowed to fish in the 
EEZ around Hawaii or land fish in 
Hawaii, it is unlikely to be a cost-
effective option and thus unlikely to 
yield new economic benefits to fishery 
participants.

The proposed rule is likely to 
positively impact small businesses in 
addition to those to which the rule 
would apply. These include Hawaii-
based businesses that supply goods and 
services to fishing operations, as fishing 
activities would expand, and seafood 
wholesalers and retailers, as the 
proposed rule is expected to lead to 
increased landings of swordfish and a 
more regular supply of tuna.

A copy of the IRFA is available from 
NMFS (see ADDRESSES).

This proposed rule contains two 
collection-of-information requirements 
subject to review and approval by the 
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Office of Management and Budget 
(OMB) pursuant to the Paperwork 
Reduction Act (PRA). These 
requirements have been submitted to 
the OMB for approval. The first would 
require that holders of Hawaii longline 
limited access permits respond to 
annual requests from NMFS if they are 
interested in receiving shares of the 
annual limit on longline shallow-sets (in 
the form of shallow-set certificates). The 
second would require that holders of 
Hawaii longline limited access permits 
or their agents notify the Regional 
Administrator prior to each fishing trip 
whether longline shallow-sets or deep-
sets will be made during the trip. The 
public reporting burden for the first 
collection-of-information requirement is 
estimated to average ten minutes per 
response, and for the second 
requirement, four minutes per response, 
including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection information.

Public comment is sought regarding 
whether this proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
the accuracy of the burden estimate; 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information, 
including through the use of automated 
collection techniques or other forms of 
information technology. Send comments 
on these or any other aspects of the 
collection of information to NMFS (see 
ADDRESSES) and to OMB by e-mail at 
DavidlRostker@omb.eop.gov or faxed 
to 202–395–7285. Notwithstanding any 
other provision of the law, no person is 
required to respond to, and no person 
shall be subject to penalty for failure to 
comply with, a collection of information 
subject to the requirements of the PRA, 
unless that collection of information 
displays a currently valid OMB control 
number.

In a biological opinion dated 
November 15, 2002, NMFS determined 
that fishing activities conducted under 
the FMP and its implementing 
regulations are not likely to jeopardize 
the continued existence of any 
endangered or threatened species under 
the jurisdiction of NMFS or result in the 
destruction or adverse modification of 
critical habitat. Under rulings made by 
the U.S. District Court for the District of 
Columbia on August 31, 2003, and 
October 6, 2003 (Hawaii Longline 
Association v. NMFS), the biological 
opinion of November 15, 2002, will be 

vacated on April 1, 2004. In response to 
the impending vacatur of the biological 
opinion and to analyze the management 
measures in this proposed rule, a 
request to reinitiate formal consultation 
was made by the NMFS Pacific Islands 
Region, Office of Sustainable Fisheries, 
to the NMFS Office of Protected 
Resources on December 11, 2003.

List of Subjects in 50 CFR Part 660

Administrative practice and 
procedure, American Samoa, Fisheries, 
Fishing, Guam, Hawaiian Natives, 
Indians, Northern Mariana Islands, and 
Reporting and recordkeeping 
requirements.

Dated: January 23, 2004.

Rebecca Lent,
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service.

For the reasons set out in the 
preamble, 50 CFR part 660 is proposed 
to be amended as follows:

PART 660—FISHERIES OFF WEST 
COAST STATES AND IN THE 
WESTERN PACIFIC

1. The authority citation for part 660 
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 660.12, the definition of 
‘‘Pelagics FMP’’ is revised and new 
definitions for ‘‘Deep-set or Deep-
setting’’, ‘‘Shallow-set or Shallow-
setting’’, and ‘‘Shallow-set certificate’’, 
are added alphabetically to read as 
follows:

§ 660.12 Definitions.

* * * * *
Deep-set or Deep-setting means the 

deployment of, or deploying, 
respectively, longline gear in a manner 
consistent with all the following 
criteria: with all float lines at least 20 
meters in length; with a minimum of 15 
branch lines between any two floats 
(except basket-style longline gear which 
may have as few as 10 branch lines 
between any two floats); without the use 
of light sticks; and resulting in the 
possession or landing of no more than 
10 swordfish (Xiphias gladius) at any 
time during a given trip. As used in this 
definition ‘‘float line’’ means a line used 
to suspend the main longline beneath a 
float and ‘‘light stick’’ means any type 
of light emitting device, including any 
flourescent ‘‘glow bead’’, chemical, or 
electrically powered light that is affixed 
underwater to the longline gear.
* * * * *

Pelagics FMP means the Fishery 
Management Plan for the Pelagic 
Fisheries of the Western Pacific Region.
* * * * *

Shallow-set or Shallow-setting means 
the deployment of, or deploying, 
respectively, longline gear in a manner 
that does not meet the definition of 
deep-set or deep-setting as defined in 
this section.

Shallow-set certificate means an 
original paper certificate that is issued 
by NMFS and valid for one shallow-set 
of longline gear (more than one nautical 
mile of deployed longline gear is a 
complete set) for sets that start during 
the period of validity indicated on the 
certificate.
* * * * *

§ 660.21 [Removed]

3. In § 660.21, paragraphs (m) and (n) 
are removed.

4. In § 660.22, paragraph (hh) is 
added, paragraphs (ff), (gg), (jj), (kk), (ll), 
(mm), (nn), (oo), (pp), (qq), (rr), and (ss) 
are revised, and paragraph (tt) is 
removed and reserved, to read as 
follows:

§ 660.22 Prohibitions.

* * * * *
(ff) Own or operate a vessel registered 

for use under a Hawaii longline limited 
access permit and fail to attend and be 
certified for completion of a workshop 
conducted by NMFS on mitigation, 
handling, and release techniques for 
turtles and seabirds and other protected 
species in violation of § 660.34(a).

(gg) Operate a vessel registered for use 
under a Hawaii longline limited access 
permit without having on board a valid 
protected species workshop certificate 
issued by NMFS or a legible copy 
thereof in violation of § 660.34(d).

(hh) From a vessel registered for use 
under a Hawaii longline limited access 
permit, make any longline set not of the 
type (shallow-setting or deep-setting) 
indicated in the notification to the 
Regional Adminstrator pursuant to 
§ 660.23(a), in violation of § 660.33(h).
* * * * *

(jj) Fail to carry and use a line clipper, 
dip net, dehooker, and wire or bolt 
cutters on a vessel registered for use 
under a Hawaii longline limited access 
permit in violation of § 660.32(a).

(kk) Engage in shallow-setting without 
a valid shallow-set certificate for each 
shallow-set made in violation of 
§ 660.33(c).

(ll) Fail to attach a valid shallow-set 
certificate for each shallow-set to the 
original logbook form submitted to the 
Regional Administrator under § 660.14, 
in violation of § 660.33(c).
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(mm) Fail to comply with the sea 
turtle handling, resuscitation, and 
release requirements when operating a 
vessel registered for use under a Hawaii 
longline limited access permit in 
violation of § 660.32(b), (c), or (d).

(nn) Engage in the line-setting process 
from a vessel registered for use under a 
Hawaii limited access longline permit 
while shallow-setting north of 23° N. lat. 
during daylight hours in violation of 
§ 660.35(a)(10).

(oo) Engage in shallow-setting from a 
vessel registered for use under a Hawaii 
longline limited access permit north of 
the equator (0° lat.) with hooks other 
than circle hooks sized 18/0 or larger, 
with 10° offset, in violation of 
§ 660.33(f).

(pp) Engage in shallow-setting from a 
vessel registered for use under a Hawaii 
longline limited access permit north of 
the equator (0° lat.) with bait other than 
mackerel-type bait in violation of 
§ 660.33(g).

(qq) Engage in shallow-setting from a 
vessel registered for use under a Hawaii 
longline limited access permit after the 
shallow-set component of the longline 
fishery has been closed pursuant to 
§ 660.33(b)(3)(ii), in violation of 
§ 660.33(i).

(rr) Have on board a vessel registered 
for use under a Hawaii longline limited 
access permit, at any time during a trip 
for which notification to NMFS under 
§ 660.23(a) indicated that deep-setting 
would be done, float lines less than 20 
meters in length or light sticks, in 
violation of § 660.33(d).

(ss) Transfer a shallow-set certificate 
to a person other than a holder of a 
Hawaii longline limited access permit in 
violation of § 660.33(e).

(tt) [Reserved]
* * * * *

5. In § 660.23, paragraph (a) is revised 
to read as follows:

§ 660.23 Notifications.
(a) The permit holder for a fishing 

vessel subject to the requirements of this 
subpart, or an agent designated by the 
permit holder, shall provide a notice to 
the Regional Administrator at least 72 
hours (not including weekends and 
Federal holidays) before the vessel 
leaves port on a fishing trip, any part of 
which occurs in the EEZ around Hawaii. 
The vessel operator will be presumed to 
be an agent designated by the permit 
holder unless the Regional 
Administrator is otherwise notified by 
the permit holder. The notice must be 
provided to the office or telephone 
number designated by the Regional 
Administrator. The notice must provide 
the official number of the vessel, the 
name of the vessel, trip type (either 

deep-setting or shallow-setting), the 
intended departure date, time, and 
location, the name of the operator of the 
vessel, and the name and telephone 
number of the agent designated by the 
permit holder to be available between 8 
a.m. and 5 p.m. (Hawaii time) on 
weekdays for NMFS to contact to 
arrange observer placement.
* * * * *

6. In § 660.32, paragraph (a)(1) is 
revised, paragraphs (a)(2) and (a)(3) are 
removed, paragraphs (a)(4) and (a)(5) are 
redesignated as paragraphs (a)(2) and 
(a)(3), respectively, and new paragraph 
(a)(4) is added, to read as follows:

§ 660.32 Sea turtle take mitigation 
measures.

(a) * * *
(1) Owners and operators of vessels 

registered for use under a Hawaii 
longline limited access permit must 
carry aboard their vessels line clippers 
meeting the minimum design standards 
as specified in paragraph (a)(2) of this 
section, dip nets meeting the minimum 
standards prescribed in paragraph (a)(3) 
of this section, dehookers meeting the 
minimum design standards prescribed 
in paragraph (a)(4) of this section, and 
wire or bolt cutters capable of cutting 
through the vessel’s hooks. These items 
must be used to disengage any hooked 
or entangled sea turtles with the least 
harm possible to the sea turtles and as 
close to the hooks as possible in 
accordance with the requirements 
specified in paragraphs (b) through (d) 
of this section.
* * * * *

(4) Dehookers. Dehookers are devices 
intended to remove embedded hooks 
from sea turtles and other animals in a 
manner that minimizes injury and 
trauma to the animals. The minimum 
design standards are that the device or 
devices can be used to grasp or engage 
a hook embedded in a sea turtle or other 
animal on board the vessel or in the 
water alongside the vessel and remove 
the hook with little injury or trauma to 
the animal.
* * * * *

7. Section 660.33 is revised to read as 
follows:

§ 660.33 Western Pacific longline fishing 
restrictions.

(a) Limit on shallow-setting by Hawaii 
longline vessels.

(1) A maximum annual limit of 2,120 
is established on the number of shallow-
set certificates that will be made 
available each calendar year to vessels 
registered for use under Hawaii longline 
limited access permits.

(2) The Regional Administrator will 
divide the 2,120–set limit each calendar 

year into equal shares such that each 
holder of a Hawaii longline limited 
access permit who provides notice of 
interest to the Regional Administrator 
no later than November 1 prior to the 
start of the calendar year, pursuant to 
paragraph (a)(3) of this section, receives 
a share. If such division would result in 
shares containing a fraction of a set, the 
limit will be adjusted downward such 
that each share consists of a whole 
number of sets.

(3) Any permit holder who provides 
notice according to this paragraph is 
eligible to receive shallow-set 
certificates. In order to be eligible to 
receive shallow-set certificates for a 
given calendar year, holders of Hawaii 
longline limited access permits must 
provide written notice to the Regional 
Administrator of their interest in 
receiving such certificates no later than 
November 1 prior to the start of the 
calendar year, except for 2004, the 
notification deadline for which is May 
1, 2004.

(4) No later than June 1, 2004, and in 
every year subsequent, no later than 
December 1, the Regional Administrator 
will send shallow-set certificates valid 
for the upcoming calendar year to all 
holders of Hawaii longline limited 
access permits that provided notice of 
interest to the Regional Administrator 
pursuant to paragraph (a)(3) of this 
section.

(b) Limits on sea turtle interactions. 
(1) Maximum annual limits are 
established on the numbers of physical 
interactions that occur each calendar 
year between vessels registered for use 
under Hawaii longline limited access 
permits while shallow-setting and:

(i) Leatherback sea turtles 
(Dermochelys coriacea); and

(ii) Loggerhead sea turtles (Caretta 
caretta).

(2) The two sea turtle interaction 
limits are set equal to the Annual 
Estimated Incidental Takes for the 
respective species in the shallow-setting 
component of the Hawaii-based longline 
fishery, as indicated in the latest 
Incidental Take Statement issued by 
NMFS in association with a Biological 
Opinion pursuant to section 7 of the 
Endangered Species Act.

(3) Upon determination by the 
Regional Administrator that, based on 
data from NMFS observers, either of the 
two interaction limits has been reached 
during a given calendar year:

(i) As soon as practicable, the 
Regional Administrator will file for 
publication at the Office of the Federal 
Register a notification of the limit 
having been reached. The notification 
will include an advisement that the 
shallow-set component of the longline 
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fishery shall be closed and shallow-
setting north of the equator by vessels 
registered for use under Hawaii longline 
limited access permits will be 
prohibited beginning at a specified date, 
not earlier than 7 days after the date of 
filing of the notification of the closure 
for public inspection at the Office of the 
Federal Register, until the end of the 
calendar year in which the limit was 
reached. Coincidental with the filing of 
the notification of the limit having been 
reached at the Office of the Federal 
Register, the Regional Administrator 
will also provide notice that the 
shallow-set component of the longline 
fishery shall be closed and shallow-
setting north of the equator by vessels 
registered for use under Hawaii longline 
limited access permits will be 
prohibited beginning at a specified date, 
not earlier than 7 days after the date of 
filing of a notification of the closure for 
public inspection at the Office of the 
Federal Register, to all holders of 
Hawaii longline limited access permits 
via electronic mail, facsimile 
transmission, or post.

(ii) Beginning on the fishery closure 
date indicated in the notification 
published in the Federal Register under 
paragraph (b)(3)(i) of this section until 
the end of the calendar year in which 
the limit was reached, the shallow-set 
component of the longline fishery shall 
be closed.

(c) Owners and operators of vessels 
registered for use under a Hawaii 
longline limited access permit may 
engage in shallow-setting north of the 
equator (0° lat.) providing that there is 
on board one valid shallow-set 
certificate for every shallow-set that is 
made during the trip. For each shallow-
set made north of the equator (0° lat.) 
vessel operators must submit one valid 
shallow-set certificate to the Regional 
Administrator. The certificate must be 
attached to the original logbook form 
that corresponds to the shallow-set and 

that is submitted to the Regional 
Administrator within 72 hours of each 
landing of management unit species as 
required under § 660.14.

(d) Vessels registered for use under a 
Hawaii longline limited access permit 
may not have on board at any time 
during a trip for which notification to 
NMFS under § 660.23(a) indicated that 
deep-setting would be done any float 
lines less than 20 meters in length or 
light sticks. As used in this paragraph 
‘‘float line’’ means a line used to 
suspend the main longline beneath a 
float and ‘‘light stick’’ means any type 
of light emitting device, including any 
flourescent ‘‘glow bead’’, chemical, or 
electrically powered light that is affixed 
underwater to the longline gear.

(e) Shallow-set certificates may be 
transferred only to holders of Hawaii 
longline limited access permits.

(f) Owners and operators of vessels 
registered for use under a Hawaii 
longline limited access permit must use 
only circle hooks sized 18/0 or larger, 
with 10° offset, when shallow-setting 
north of the equator (0° lat.).

(g) Owners and operators of vessels 
registered for use under a Hawaii 
longline limited access permit must use 
only mackerel-type bait when shallow-
setting north of the equator (0° lat.).

(h) Owners and operators of vessels 
registered for use under a Hawaii 
longline limited access permit may 
make sets only of the type (shallow-
setting or deep-setting) indicated in the 
notification to NMFS pursuant to 
§ 660.23(a).

(i) Vessels registered for use under 
Hawaii longline limited access permits 
may not be used to engage in shallow-
setting north of the equator (0° lat.) any 
time during which the shallow-set 
component of the longline fishery is 
closed pursuant to paragraph (b)(3)(ii) of 
this section.

8. Section 660.34 is revised to read as 
follows:

§ 660.34 Protected species workshop.

(a) Each year both the owner and the 
operator of a vessel registered for use 
under a Hawaii longline limited access 
permit must attend and be certified for 
completion of a workshop conducted by 
NMFS on mitigation, handling, and 
release techniques for turtles and 
seabirds and other protected species.

(b) A protected species workshop 
certificate will be issued by NMFS 
annually to any person who has 
completed the workshop.

(c) An owner of a vessel registered for 
use under a Hawaii longline limited 
access permit must maintain and have 
on file a valid protected species 
workshop certificate issued by NMFS in 
order to maintain or renew their vessel 
registration.

(d) An operator of a vessel registered 
for use under a Hawaii longline limited 
access permit and engaged in longline 
fishing must have on board the vessel a 
valid protected species workshop 
certificate issued by NMFS or a legible 
copy thereof.

9. In § 660.35, new paragraph (a)(10) 
is added to read as follows:

§ 660.35 Pelagic longline seabird 
mitigation measures.

(a) * * *
(10) When shallow-setting north of 

23° N. lat., begin the line-setting process 
at least one hour after local sunset and 
complete the setting process no later 
than local sunrise, using only the 
minimum vessel lights necessary for 
safety.
* * * * *

§ 660.36 [Removed and reserved]

10. Section 660.36 is removed and 
reserved.
[FR Doc. 04–1811 Filed 1–27–04; 8:45 am]
BILLING CODE 3510–22–S
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Exhibit G.3
Situation Summary

April 2004

FISHERY MANAGEMENT PLAN AMENDMENT FOR
LIMITED ENTRY IN THE HIGH SEAS PELAGIC LONGLINE FISHERY

Situation:  At the November 2003 meeting the Pacific Fishery Management Council (Council)
formally initiated development of a fishery management plan amendment to limit entry in the high
seas pelagic longline fishery.  In developing the initial recommendations (such as, qualifying
criteria), the Council directed the Highly Migratory Species Management Team (HMSMT) to use
Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act)
requirements for limited access programs and several recommendations made by the Highly
Migratory Species Advisory Subpanel (HMSAS).  This guidance is described in the draft summary
of the January 27-28, 2004 HMSMT meeting (Exhibit G.3.a, Attachment 1).  The draft summary
also provides initial considerations for developing alternatives for a limited entry program in the
high seas pelagic longline fishery.

National Marine Fisheries Service (NMFS) will provide information to the Council about how a
limited entry program for the longline fishery could be incorporated into the management measures
to address sea turtle jeopardy concerns as discussed under Agenda item G.2.

The HMSMT will meet Tuesday, April 6  to discuss guidance from NMFS and work-to-date onth

developing data systems and analyses for alternative limited entry programs.  The HMSMT will
provide information to the HMSAS at their meeting Wednesday, April 7 .  Both committees willth

report to the Council on their respective recommendations for proceeding with development of an
amendment to the HMS FMP.

Council Task:

1. Provide guidance on amendment development.

Reference Materials:

1. Exhibit G.3.a, Attachment 1:  Draft HMSMT Meeting Summary.
2. Exhibit G.3.c, Supplemental HMSMT Report.
3. Exhibit G.3.c, Supplemental HMSAS Report.

Agenda Order:

a. Agendum Overview Dan Waldeck
b. NMFS Report Svein Fougner
c. Reports and Comments of Advisory Bodies
d. Public Comment
e. Council Recommendations for Proceeding with Implementation

of Limited Entry in the High Seas Pelagic Longline Fishery

PFMC
03/18/04
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Exhibit G.3.a
Attachment 1

April 2004

DRAFT MEETING SUMMARY

Highly Migratory Species Management Team
Pacific Fishery Management Council

National Marine Fisheries Service
Southwest Fisheries Science Center

Large Conference Room
January 27-28, 2004

Highly Migratory Species Management Team (HMSMT) Members Present:

Dr. Norm Bartoo, NMFS, La Jolla, CA
Mr. Steve Crooke, co-chair, CDFG, Los Alamitos, CA
Dr. Sam Herrick, NMFS, La Jolla, CA
Ms. Susan Smith, NMFS, La Jolla, CA
Dr. Dale Squires, co-chair, NMFS, La Jolla, CA

Others Attending:

Ms. Donna Dealy, NMFS, La Jolla, CA
Mr. Pete Dupuy, HMSAS
Mr. August Felando, HMSAS
Mr. Svein Fougner, NMFS, Long Beach, CA
Dr. Heidi Gjertsen, NMFS, La Jolla, CA
Mr. Craig Heberer, NMFS, Long Beach, CA
Dr. Russell Nelson, The Billfish Foundation
Mr. Bob Osborn, HMSAS
Mr. Dan Waldeck, PFMC staff, Portland, OR

Call to Order, Agenda, Minutes

The meeting was called to order by Mr. Steve Crooke (co-chair).  After introductions, the agenda
was reviewed and discussed.  Several items were added under Other Matters, these include:  PacFIN
data issues related to coding of Highly Migratory Species (HMS) fisheries, coordination of HMS
fishery management plan (FMP) activities with Inter-American Tropical Tuna (IATTC) activities,
the role of the Pacific Fishery Management Council (Council) and National Marine Fisheries Service
(NMFS) in development of new fishing gear and techniques, and the draft application for permits
to participate in HMS FMP managed commercial fisheries.

The October 2003 HMSMT meeting summary was approved.
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Limited Entry – Initial Considerations

Dr. Herrick presented information on considerations for limiting entry to the West Coast-based high
seas longline fishery including data sources and compilations (for complete information, see
Considerations for Limited Entry in the West Coast-based High Seas Longline Fishery – attached).

He reviewed Magnuson-Stevens Fishery Conservation and Management Act requirements for
limited entry programs and Council guidance to the HMSMT about potential qualifying criteria.

Dr. Herrick noted that in previous discussion, the HMSMT had considered including information
on the total number of hooks set in the fishery as a means to estimate fishery effort.  However,
consideration of the number of hooks was not included in the Council guidance.  Information on the
number of hooks set would be garnered from at-sea observer data.  This would provide an
incomplete measure of fleet fishing effort because information would not be available from un-
observed vessels.  Therefore, this information is not included in the current analysis and is not being
pursued further.  Dr. Herrick uses the number of landings (a proxy for number of trips) as an effort
indicator.

In reviewing the sources of data, Dr. Herrick suggested that the West Coast-based high seas longline
fishery that targets swordfish is a somewhat distinct fishery relative to other high seas longline
fisheries (including the Hawaii-based longline fishery managed by the Western Pacific Fishery
Management Council [WPFMC]).  This is principally because the West Coast-based fishery is a
shallow set fishery that targets swordfish, rather than the deeper setting fisheries targeting tuna.

Next, Dr. Herrick described several data compilation exercises.  Based on initial analyses, he
identified 92 vessels that had PacFIN records of West Coast landings of HMS caught outside the
U.S. EEZ during 1993 through 2002.

The data compilations also provided information about “dependence” upon the West Coast-based
high seas longline swordfish fishery relative to other fisheries in which a vessel participated.  The
initial analysis compared high seas longline caught swordfish landings and revenue with landings
and revenue derived from landings of non-swordfish catch (e.g., HMS, groundfish, crab, CPS,
shrimp, etc.) and/or gears other than high seas longline.  The HMSMT requested that the analysis
also include information comparing swordfish landings relative to landings of non-swordfish HMS
(e.g., tuna and tuna-like species).

Generally, the PacFIN database provides adequate information to estimate the fleet of West Coast
vessels participating in the high seas longline swordfish fishery, and their history of landings and
revenue during 1993 through 2002.  However, because landings from some “set longline” gear
fishing that occurred within the U.S. EEZ and/or on the high seas may have been erroneously coded
as “pelagic longline” gear fished on the high seas, some work needs to be done to address apparent
data coding issues.

Per Council guidance, information on past participation of vessels fishing under California drift gill
net (DGN) fishery permits is also included.  To ensure the entirety of the West Coast DGN fleet is
considered in the analysis, there is a need to clarify that vessels that participated in the Oregon DGN
fishery also participated in the California DGN fishery.  Principally, there is a need to clarify that
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vessels participating in the Oregon DGN fishery also fish under permits for the California DGN
fishery.  California DGN fishery permits are issued to individual fishermen rather than vessels.
Permit holders are required to be onboard during fishing operations, and fishermen are required to
declare the fishing vessel being operated under the California DGN permit.

[After the HMSMT meeting, ODFW staff clarified that indeed vessels participating in the Oregon
DG fishery also fish under California DGN permits.]

Recently, Dr. Herrick and Ms. Dealy began working with data sets from NMFS-Southwest Region
(SWR) and NMFS-Pacific Islands Region (PIR).  The Southwest Region provided data from at-sea
observers working aboard West Coast-based high seas longline vessels.  It appears that
approximately 20 vessels have participated in this fishery in recent years (i.e., data is limited because
the observer program was implemented only recently, in late 2001).

[Mr. Don Petersen (NMFS-SWR observer program) spoke with Dr. Herrick and Ms. Dealy the day
after the HMSMT meeting and provided interpretation, clarifications, and in depth fishery
characteristic differences between Hawaii and California longline fisheries (e.g., fishing target
strategies and techniques, and permits and regulations) and California/Oregon swordfish drift
gillnet.  Also, while the MMPA permit is only required for participation in the Category II
California pelagic longline fishery, the MMPA permit could be held by either Hawaii or California
pelagic longline vessels.]

The Pacific Islands Region provided information on permits issued under the WPFMC Pelagic
Fishery Management Plan.  One specific issue discussed by the HMSMT was the apparent conflict
for three vessels that appeared to have held both a MMPA longline permit and WPFMC FMP
longline fishery permit during 2002, which should not have occurred given that to participate in the
swordfish-targeting West Coast-based fishery (under the MMPA permit) a vessel would have to de-
register its WPFMC FMP longline permit.

Relative to the SWR observer program data on past protected species interactions, it was suggested
that the observer data should also be used more broadly to present information on bycatch more
generally.  That is, if a vessel’s history of bycatch is to be considered as a qualifying criteria, the
bycatch history should include non-target fish species, seabirds, marine mammals, and sea turtles.
The HMSMT generally agreed with this suggestion and will endeavor to incorporate this
information into the analysis.

As both of these data sets had been only recently been received, Dr. Herrick and Ms. Dealy are
reviewing the information and working with the respective regional offices to clarify aspects of the
data sets.  An update on the SWR observer data and PIR permit data will be provided at the April
HMSMT meeting.

A summary of action items follows:

• There is a need to clarify aspects of the PIR permit and SWR observer data sets before than can
be incorporated into the analysis.

• Clarification of PacFIN gear coding issues need to be finalized.
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• Fishery dependence information will be expanded to included a comparison of high seas
swordfish landings versus landings of non-swordfish HMS (e.g., tuna and tuna-like species).

• Use of observer data should be expanded beyond history of protected species interactions to
include a review of high seas longline bycatch more generally (i.e., include non-target fish
species, marine mammals, and sea turtles).

• Need to resolve several occurrences of vessels holding both an MMPA fishery permit for the
West Coast-based fishery and WPFMC FMP longline permit during 2002.

• Develop ranking criteria for use by the Council.  If the Section 7 consultation determines some
limited level of swordfish targeting could occur (because it would not jeopardize protected
species) there would be a need for decision making criteria for reducing the number of vessels
from the current fleet down to an acceptable number of vessels.

• Expand information on possession of an WPFMC FMP longline permit for the entire 1993-2002
period.

• Expand information on possession of a California DGN permit for the entire 1993-2002 period.

• Given the developing American Samoa-based tuna longline fishery, which will be issued permits
under the WPFMC Pelagics FMP, need to clarify that the HMSAS criteria “possession of a
Western Pacific Fishery Management Council Pelagics FMP limited entry permit” is meant to
apply to WPFMC Pelagics FMP fisheries operating in the North Pacific.

• After data and other issues are clarified, HMSMT will develop matrices (or some other decision
analysis tool) that will facilitate development of alternative limited entry participation levels.

FMP Update and Other NOAA Fisheries Activities

Mr. Fougner provided an update on the NMFS review of the HMS FMP, development of ESA-based
regulations for the high seas longline fishery, and other matters.

[[[Svein – Please take a hard look at my summaries of your comments.  Thanks!]]]

HMS FMP Review

Mr. Fougner reported that the NMFS review of the HMS FMP and FEIS was ongoing.  The 95  dayth

of the review is February 4, 2004, which is the day NMFS is scheduled to take action on the
Council’s HMS FMP.  NMFS is also completing the final rule for regulations to implement the HMS
FMP.  Notably, NMFS is developing the responses to comments received about the FMP and
regulations.  The comments are generally supportive of the FMP.

NMFS is also finalizing the Endangered Species Act (ESA) Section 7 consultation for determining
if fisheries managed under the FMP would result in jeopardy to any protected resources.  Mr.
Fougner noted that preliminary indication show a likelihood that the swordfish target high seas
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longline fishery will be found to jeopardize sea turtles if the FMP were fully approved as submitted
by the Council.

NMFS intends to take make a decision on the FMP by February 4, 2004.  The Council would be
notified soon after and, if deficiencies are found, NMFS will provide guidance to the Council about
various means to remedy those problems.

ESA-based Regulation

NMFS continues to develop regulations that will be implemented concurrent to the HMS FMP.
These regulation will promulgated under the authority of the ESA and are intended to address
anticipated impacts on sea turtles from the swordfish target high seas longline fishery.  The ESA-
based regulations would prohibit swordfish targeted longline fishing on the high seas East of 150°
W longitude.  These regulations would be in effect until the HMS FMP is amended.

NMFS intends to implement the ESA-based regulations concurrent to the FMP regulations on
February 4.

NE Atlantic longline research

Research in the Atlantic longline swordfish fishery demonstrated positive results using circle hooks
(size 18 hook with 10 degree offset) used with mackerel bait.  The results showed this gear reduced
sea turtle hooking incidents, and, when hooking occurred, reduced impact to the sea turtle.  These
results were achieved without a decrease in swordfish CPUE.

IATTC Bycatch Working Group

Mr. Fougner also presented information on recent discussions within the IATTC about gear
modifications relative to the IATTC conservation area.  The working group discussed
implementation of a circle hook requirement for fishing in IATTC areas.  A resolution did not pass
at the recent meeting, however, the parties are continuing to work toward an agreement.  Mr.
Fougner noted interest within the IATTC to get parties to agree to improved conservation measures,
these could include catch limits and gear modifications.

NMFS Post-Release Mortality Policy

Recently, NMFS held a workshop with veterinarians and sea turtle experts to review NMFS post-
release mortality policy for sea turtles.  The current policy is:  if turtle released with no fishing line
trailing, no mortality assumed; if hooked (at all), 27% mortality assumed; if hooked in esophagus,
48% mortality assumed; and dead.  The workshop was held to consider if current categories are too
broad or general.  The workshop participants generally agreed that more categories would be
beneficial.  Tentative results from the workshop indicate that past sea turtle/fishery interactions
would be characterized such that less mortality would be assumed, and estimates of future mortality
are expected to be lower.  A formal policy declaration is anticipated by January 31, 2004.

[[[Please verify.]]]
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WPFMC

The Western Pacific Fishery Management Council (WPFMC) has proposed a package of
management measures for fishing under their Pelagics FMP.  Because of a recent court decision,
new regulations for WPFMC Pelagic FMP fisheries are needed by April 1, 2004.  The WPFMC is
asking for consideration of several management measures, including required use of circle hooks
(size 18 with 10 degree offset) and mackerel bait; differential mortality rates; effort limit for the
fleet; vessel-specific transferable effort limits; and fleet wide limit (cap) on sea turtle takes.

The WPFMC proposed measures also includes offsite mitigation proposals (e.g., protection of turtle
nesting beaches and increased protection of sea turtles from nearshore fisheries) to offset fishery
takes under the Pelagics FMP.  Mr. Fougner stated, that while NMFS acknowledges offsite measures
could be beneficial to sea turtles, NMFS would not consider them mitigation to WPFMC fishery
impacts on sea turtles.

NMFS has not completed their review of the WPFMC management proposals.  By court order,
management regulations need to be in place by April 2004.  The ESA Section 7 consultation should
be completed by February 15, 2004.  If the WPFMC package of management measures satisfies ESA
requirements it could serve as a model for the Pacific Council in developing amendments to the
HMS FMP, (i.e., if changes are needed to remedy problems with the FMP).

Dr. Squires asked if a formal simulation-based population model was being used for the ESA
Section 7 consultations (both the Pacific Council and WPFMC consultations)?  Mr. Fougner noted
that formal simulation models are not the basis for the current consultations.  Algorithms are being
used to estimate impacts by combining various factors and risk analysis components.  Mr. Fougner
discussed the need to convene a workshop to develop simulation models to estimate population
impacts from sea turtle takes.

HSFCA

Mr. Fougner briefly discussed the recent court decision related to the High Seas Fishing Compliance
Act (HSFCA).  He noted that the court found that the NOAA Fisheries action of issuing HSFCA
permits required “Section 7" consultation per the ESA.  In response, NOAA Fisheries notified the
court that they are currently reviewing the PFMC HMS FMP and that NOAA Fisheries also
intended, as a precautionary measure, to promulgate regulations (via the formal rulemaking process)
to prohibit swordfish-style sets in the PFMC-managed high seas pelagic long line fishery.

NMFS recently notified high seas fishery permits about changes to the permit issuance process.
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Next Steps

• Section 7 consultation completed by January 31.
• Decision day is February 4.
• Decision letter will be sent to the Pacific Council.
• Remedy letter will be sent to the Council, which could include instructions to look to the

WPFMC management package as model for Pacific Council action to bring the HMS FMP
into compliance.

• Finish and publish final rule for HMS FMP regulation (including responses to comments).
• If jeopardy determined, finish and publish final rule for ESA-based regulations.

Other Matters

Permit for Scientific Research and Exempted Fishing

The HMSMT briefly discussed NMFS’ intention to revise federal rules for issuance of scientific
permits and exempted fishing permits (EFP).  The proposed rule for these revisions is expected to
be published soon.  A rationale for the changes is to clarify the distinction between activities that
are “research” and those that are “fishing.”  It is anticipated that proposed changes to the regulatory
approach would seek to encourage research to find gears that reduce bycatch and other fishery
impacts.  The proposed rule would also provide more regional control over the EFP process,
including transfer of decision authority to NMFS regional offices.  The aim is to provide more
flexibility and an operationally simpler process.

PacFIN

The HMSMT discussed the need to review and comment on data issues related to the PacFIN
database.  The HMS FMP contains a summary list of issues that emerged during development of the
FMP.  Currently, the HMSMT is being asked to engage in a further review.  Issues could include
– gear codes, transhipment of fish, filters, conversion factors (e.g., dressed weight).

Ms. Dealy will present information at the HMSMT April meeting to facilitate further discussion.

One issue that emerged was the need to include transhipped fish in records of total catch.
Transhipped fish are not currently recorded in PacFIN, which is based on landing receipts.  The
HMSMT will compile transhipped fish information for inclusion in the annual HMS SAFE
document.  It was suggested that a flag be added to PacFIN that notes catch figures might not
represent total catch because of transhipped fish; and reference to the HMS SAFE for complete catch
(transhipped and landed) information.

Mr. Waldeck noted the Council is expected to update the Research and Data Needs document.
HMSMT recommendations about PacFIN (and other data issues) could be incorporated into
Council’s Research and Data Needs Document.  Mr. Waldeck with inform the HMSMT of the
timing for completing the Research and Data Needs document during 2004.
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IATTC

The HMSMT discussed the need to closely coordinate management issues with the IATTC.  Mr.
Fougner regularly updates the Council on IATTC activities and implications for the Pacific Council
and West Coast HMS fisheries.  It was suggested that the Council may want to consider mechanisms
for getting a formal Pacific Council representative on the IATTC.

The HMSMT also discussed more generally international issues.  As the HMS FMP is implemented,
it is likely the Pacific Council will need to become more involved at the international level.

Gear Development

Gear development in HMS fisheries was briefly discussed, notably whether industry is primarily
responsible for developing new gears or if management agencies should provide incentives for
developing new gear and/or actively pursue cooperative research with fishery participants.
Dr. Bartoo will compile a brief report on recent cooperative research initiatives.  He will present the
information to the HMSMT at their April 2004 meeting.

FMP Amendment

The scope of the current FMP amendment was also discussed.  There may be a need to broaden the
scope beyond limited entry in the high seas longline fishery  include changes to the FMP to bring
the into accord with NMFS recommendations for remedying deficiencies in the HMS FMP.

Items Needed for April HMSMT Meeting

• Tentative schedule for completion of the FMP amendment.
• Further work on data issues, data compilations, and limited entry analyses.
• Guidance from NMFS on fit with regulatory streamlining.
• Guidance from NMFS on whether an EA or EIS will be required; if limited entry and

amending the FMP to comply with the ESA are combined into one FMP amendment, what
form would the amendment take.

• Biological opinion/Section 7 consultation should be provided to the HMSMT for their
information.

Adjournment

Adjourned at 11:15 am 1/28/2004

###

PFMC
draft – 02/20/04
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(G)vessel length.

Procedures to Address Considerations

To address the considerations contained in the Magnuson-Stevens Act, and
recommended by the HMSAS information was compiled from the data sources
listed below. This information is summarized and presented in the accompanying
tables: Table 1, Limited entry qualifying considerations for West-Coast-Based

1

gillnet permit;
(E) history of individual vessel observer coverage;
(F) history of individual vessel catch of protected resources, e.g, sea

turtles;

longline limited access
permit);

(D) possession of a California pelagic drift 

Pelagics FMP limited entry permit (Hawaii  

lq years;
(B) minimum landing requirements;
(C)possession of a Western Pacific Fishery Management Council

Subpanel (HMSAS) recommended
considering the following criteria, much of which overlaps that required under the
Magnuson-Stevens Act:

(A) Recent landings of HMS to West Coast ports, e.g., the past 

.

(6) establish a limited access system for the fishery in order to
achieve optimum yield if, in developing such system, the Council and the
Secretary take into account--

(A) present participation in the fishery,
(B) historical fishing practices in, and dependence on, the fishery,
(C) the economics of the fishery,
(D) the capability of fishing vessels used in the fishery to engage in

other fisheries,
(E) the cultural and social framework relevant to the fishery and any

affected fishing communities;
(F) any other relevant considerations.

The Highly Migratory Species Advisory  

Longline Fishery

Preliminarv Considerations

Magnuson-Stevens Act

Section 303 (b) DISCRETIONARY PROVISIONS.--Any fishery management plan
which is prepared by any Council, or by the Secretary, with respect to
any fishery, may.. 

West-
Coast-Based HMS High Seas 

Preliminary Considerations for Limited Entry in the 



Seamount  off Oregon).

2

PacFlN  area codes 3028 (outside the EEZ off California), 3900 (outside the EEZ off Mexico),
CS (Cobb 
* 

IineAongline (state gear code 43).
longline  (state gear

code 150) and Washington set 
5), Oregon pelagic longline  (state gear code Longline  includes California set ’ 

&I (all species, gears, areas) of their fish
tickets over the 1993-2002 period.

(C) From fish ticket data for the 1993-2002 period, ascertain:
a. Number of years fished all species, gears, areas (1);
b. Number of years longlined for swordfish outside the west coast

EEZ (2);
c. Quantities landed (mt), totaled over the entire 1993-2002 period

(see also Table 2):
i.

ii.

. . .III.

Quantity of longline-caught swordfish from outside EEZ
(3);
Quantities of longline-caught, non-swordfish HMS from
outside the EEZ (4);
Quantities of non-longline HMS all areas (5);

outside2 the EEZ over the
period 1981-2002. There were 92 vessels that satisfied this criteria
(“the 92 vessels”).

(B) For the 92 vessels compile  

longline landings of HMS, from  

PacFIN:

(A) Identify West-Coast-based high seas longline ’ vessels based on their
having 

- documented vessel lengths.

Data Compilations:

Note: numbers in parentheses correspond to the column headings in Table 1.

longline registered vessels;
(E) Coast Guard 

- Hawaii
longline trips;

(D) National Marine Fisheries Service, Pacific Islands Region  

West-Coast-
based, high seas 

- protected species interaction data from observed  

longline
vessel marine mammal authorization permits;

(C) SWR 

gillnet (DGN) vessel and 
- Marine

Mammal Protection Act (MMPA) drift  

- individual vessel participation, landings, revenues;
(B) National Marine Fisheries Service, Southwest Region (SWR)  

(PacFIN) state landings receipts
(fish tickets) 

longline limited entry scenarios under different window period alternatives.

Data Sources:

(A) Pacific Fisheries Information Network  

longline permit activity, 1993-2002; and, Table 4.
longline landings (mt) from outside the EEZ by species, 1993-

2002; Table 3, annual HMS  

longline vessels based on their fishing activity from, 1993-2002; Table
2, annual HMS  
high seas 



3 Number of landings serves as a proxy for nu mber of trips. Each nonconsecutive date for which
there is a fish ticket denotes a landing.

3

(MMAP)4 (24).
gillnet marine mammal

authorization permits  

longline swordfish
from outside EEZ prior to control date (23).

SWR

(A) Of the 92 vessels identify those with 2002 Drift  

longline swordfish exvessel revenues from
outside EEZ prior to the control date (22);

iii. Percentage of number of landings with  

longline swordfish landings (mt) from
outside EEZ prior to the control date (21);

ii. Percentage of  

longline swordfish from
outside EEZ of total number of landings (20).

g. Control Date (March 3, 2000):
i. Percentage of  

longline swordfish exvessel revenues from
outside EEZ of total revenues (19);

iii. Percentage of landings with  

longline swordfish landings (mt) from
outside EEZ of total landings (18);

ii. Percentage of  

longline swordfish landings (mt), revenues and
fishing effort from outside EEZ relative to overall fishing activity
for the entire 1993-2002 period:

i. Percentage of  

(16);
v. Total number of landings, all areas, gears, species (17).

f. Dependence on  

(12).
e. Effort as measured by a vessels number of landings 3 totaled

over the entire 1993-2002 period:
i. Number of landings with longline-caught swordfish from

outside EEZ (13);
ii. Number of landings with longline-caught, non-swordfish

HMS from outside the EEZ (14);
iii. Number of landings with non-longline HMS all areas (15);
iv. Number of landings with non-HMS all gears, all areas

(11);
Total exvessel revenues from all areas, gears, species

iv. Quantities of non-HMS, all gears, all areas (6);
v. Total landings all areas, gears, species (7).

d. Exvessel revenues, totaled over the entire 1993-2002 period:
i.

ii.

. . .III.
iv.

V.

Exvessel revenues from longline-caught, swordfish from
outside EEZ (8);
Exvessel revenues from longline-caught, non-swordfish
HMS from outside the EEZ (9);
Exvessel revenues from non-longline HMS all areas (10);
Exvessel revenues from non-HMS, all gears, all areas



longline  vessel targeted swordfish outside the EEZ it would have deregistered its Hawaii
permit.

4

West-coast-
based 

(0’ lat.). Therefore, in any year a 
longline  gear to

fish for or target swordfish north of the equator 
longline  general permit may not use longline  limited access permit or a 

longline  limited access permits to individuals, who then have to register a vessel
upon which the permit will be used. Owners and operators of vessels registered for use under a
Hawaii 

longline  limited access permit.
Hawaii issues  
5 One of the qualifying considerations was possession of a Hawaii 

gillnet  limited limited
entry permit. California issues DGN limited entry permits to individuals, who then designate the
vessel(s) upon which the permit will be used. Designated vessels then have to receive a MMAP
to participate in the west coast DGN fishery. Therefore, vessels with a DGN MMAP are assumed
to be in compliance with California ’s DGN limited entry program.

4 One of the qualifying considerations was possession of a California drift 

longline vessels accounting for: 1) 100% of
the total window period landings; 2) 95% of the total window period landings;
and, 3) 90% of the total window period landings (Table 4).

longline limited entry
window period scenarios. Minimum HMS landings were determined for each
hypothetical window period based on the distribution of high-seas HMS landings
for the number of West-coast-based  

longline vessels were
summarized over annual intervals ranging from 1993-2002 to 2002 only, to
develop minimum landings requirements for different  

permit5 in 2002 (26). (See also Table 3)

SWR

(A) Of the 92 vessels identify those that carried observers to monitor turtle
interactions through January 2004 (27).

(B) Of the 92 vessels identify those that had observed turtle takes through
January 2004 (28). (See also Table 3)

Coast Guard

(A) Obtain documented vessel lengths for the 92 vessels (29).

Minimum Landings Requirements:

High-seas, HMS landings by West-coast-based  

longline 
Hawaiii

longline marine mammal
authorization permits (25). (See also Table 3)

Pacific Islands Region

(A) Of the 92 vessels identify those registered to fish under a  

(B)Of the 92 vessels identify those with 2002  
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 HIGHLY MIGRATORY SPECIES ADVISORY SUBPANEL REPORT ON 

 THE FISHERY MANAGEMENT PLAN AMENDMENT FOR 

 LIMITED ENTRY IN THE HIGH SEAS PELAGIC LONGLINE FISHERY 

 

The Highly Migratory Species Advisory Subpanel (HMSAS) received information from National 

Marine Fisheries Service (NMFS) about research in the Atlantic longline fishery and recent 

implementation of management measures for the Western Pacific Fishery Management Council 

(WPFMC) Hawaii-based longline fishery.  The HMSAS also received a report from the Highly 

Migratory Species Management Team (HMSMT) about fleet composition and participation in 

the West Coast-based high seas longline fishery. 

 

Based on this information, the HMSAS recommends the Pacific Fishery Management Council 

(Council) direct the HMSMT to develop, in conjunction with NMFS -- Protected Resources 

Division, estimates of acceptable thresholds of species specific sea turtle takes under the HMS 

FMP.  This information could be used to develop a regulatory package for re-structuring 

fisheries under the highly migratory species (HMS) fishery management plan (FMP). 

 

The HMSAS also recommends adding information from the FMP-managed drift gillnet (DGN) 

fishery to the fleet profile database developed by the HMSMT.  The HMSAS suggests adding 

information on current DGN permit holders and active fishery participants, and landings history 

for the period 1997 through the present.  This additional information could provide a means to 

consider re-structuring the DGN fishery in concert with the high seas longline fishery.  The 

rationale for this request is that both of these fisheries might need to be re-structured if the 

shallow set longline fishery were to be re-opened and sea turtle takes are to be kept within the 

bounds of the HMS FMP biological opinion. 

 

The HMSAS concurs with the HMSMT recommendation that this information be presented to 

the Council for consideration at the September 2004 meeting. 

 

The HMSAS was also presented information about testing of mercury levels in West Coast troll 

caught albacore.  As reported to the HMSAS, the results of this testing showed low levels of 

mercury relative to tests done on albacore from other fisheries and well below the Food and Drug 

Administration levels of concern.  It was reported that expanded testing will be conducted 

during 2004.  In the future and as warranted, the HMSAS will report this information to the 

Council. 

 

Finally, the HMSAS requests the Council encourage NMFS -- Southwest Regional Office to 

expedite work on the biological opinion for the south Pacific albacore fishery.  Issuance of High 

Seas Fishing Compliance Act permits is currently delayed pending completion of the biological 

opinion, which is reported to be impacting fishery participants. 

 

 

PFMC 
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 HIGHLY MIGRATORY SPECIES MANAGEMENT TEAM REPORT 

 ON THE FISHERY MANAGEMENT PLAN AMENDMENT FOR LIMITED ENTRY 

 IN THE HIGH SEAS PELAGIC LONGLINE FISHERY 

 

The Highly Migratory Species Management Team (HMSMT) discussed recent events related to 

highly migratory species (HMS) fisheries and HMSMT work-to-date.  Based on Council 

direction to initiate development of a limited entry program, the HMSMT has developed a data 

framework to describe participation in the high seas longline fishery.  The database will inform 

decisionmaking for selecting qualifying window periods and landings.  One goal of the limited 

entry program is to reduce fishing effort to a level that minimizes protected resource impacts, 

notably "take" of Endangered Species Act (ESA) listed sea turtles. 

 

Per National Marine Fisheries Service (NMFS) guidance to the Council, the HMSMT also 

discussed results from research in the Atlantic longline fishery and an amendment to the Western 

Pacific Fishery Management Council (WPFMC) pelagics FMP.  This recent information 

indicates that a cap on overall fleet effort and gear/bait requirements may also provide a means to 

reduce impacts on ESA-listed sea turtles.  In materials provided to the Council, NMFS expresses 

strong support for this new information.  The HMSMT recommends expanding the scope of the 

FMP amendment to include effort cap alternatives (for example, number of hooks per year; 

number of sets per year).  However, this alternative approach could delay development of a 

limited entry program. 

 

If the Council wants expeditious development of a limited entry program, the HMSMT 

recommends a two-phase approach.  The first phase would involve developing limited entry 

solely based on qualifying window periods and landings.  This would result in a suite of 

alternative fleet profiles for a limited entry high seas longline fishery.  The second phase would 

use these fleet profiles to project alternative sea turtle impact levels to inform decisionmaking 

about the most appropriate limited entry fleet composition.  Under the two-phase approach, the 

HMSMT would request Council action at the June 2004 meeting to determine alternative 

qualifying window periods and landing amounts. 

 

Conversely, the Council could choose to address limited entry and overall fleet effort caps 

concurrently.  At the September 2004 Council meeting, the HMSMT could provide information 

about a suite of alternative fleetwide effort caps and gear/bait restrictions.  These alternatives 

could be similar to those recently implemented for the WPFMC longline fishery.  Under this 

approach, the HMSMT would develop alternative fleetwide effort caps that result in sea turtle 

takes below the HMS FMP biological opinion jeopardy threshold.  These could include 

projected alternative sea turtle takes under various sets per vessel or hooks per vessel scenarios, 

and comprehensive consideration of turtle takes in HMS FMP managed fisheries. 

 

In sum, if the Council thinks limited entry is urgently needed, the HMSMT requests a decision on 

qualifying criteria at the June 2004 meeting.  If the Council prefers combining limited entry with 

effort caps and gear/bait requirements, the HMSMT would continue to work on the FMP 

amendment, but not report to the Council until the September 2004 meeting. 

 



The HMSMT recommends the latter approach, reporting to the Council at the September 2004 

meeting. 
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