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Exhibit E.1
Situation Summary

April 2004

CURRENT HABITAT ISSUES

Situation:  The Habitat Committee (HC) will meet Monday, April 5, 2004, to develop
recommendations on the following agenda items:

C.6 Groundfish Essential Fish Habitat(EFH) Environmental Impact Statement (EIS)
C.13 Bycatch Monitoring Program Draft Programmatic EIS

At the March meeting, the Council approved a letter on summer spills in the Columbia River, with
some edits. That letter is included as Attachment 1.  In addition, the HC has proposed two letters for
Council approval. Attachment 2 is a letter on Federal Energy Regulatory Commission (FERC)
hydropower relicensing in the Klamath basin, and Attachment 3 is a letter regarding NMFS’
rulemaking on EFH. A letter on the NMFS Biological Opinion on the federal hydropower system
in the Columbia Basin has been postponed until June, following the expected release of a draft
Biological Opinion by NMFS in May.

The HC’s complete agenda is provided in Ancillary F.  

Council Action:

1. Consider comments and recommendations developed by the HC at the April meeting.

Reference Materials:

1. Exhibit E.1.a, Attachment 1: Letter regarding summer spill requirements in the Columbia River.
2. Exhibit E.1.a, Attachment 2: Letter regarding FERC relicensing in Klamath River.
3. Exhibit E.1.a, Supplemental Attachment 3: Letter regarding rulemaking on EFH.

Agenda Order:

a. Report of the HC Stuart Ellis
b. Reports and Comments of Advisory Bodies
c. Public Comment
d. Council Action:  Consider HC Recommendations

PFMC
04/23/04
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Exhibit E.1
Supplemental Final Attachment 2

April 2004

(Letterhead)

April 6, 2004

Ms. Magalie R. Salas, Secretary
Federal Energy Regulatory Commission
888 First St., N.E. 
Washington, D.C.  20426

Re:  PacifiCorp Klamath River Hydroelectric Project FERC-2082

Dear Ms. Salas:

The Pacific Fisheries Management Council (Council) is concerned that the final license
application for the FERC-2082 hydroelectric project does not address anadromous fish passage,
nor does it adequately address the impacts of the Klamath hydroelectric facilities and operations
upon the fisheries resources of the Klamath River downstream of the project, an area that has
been identified as Essential Fish Habitat by the Pacific Fisheries management Council.  

The Council, through the Magnuson-Stevens Fishery Conservation and Management Act of
1976 and subsequent amendments, is charged by Congress to advise the U.S. Secretary of
Commerce in the management of Pacific West Coast anadromous and marine fish stocks and
provide recommendations that minimize the impacts of federal actions on the essential fish
habitat (EFH) of Council-managed species.  The Council has sent several previous letters to you
regarding FERC relicensing procedures.  The Council currently makes harvest management
recommendations for Klamath River fall chinook salmon and has identified Klamath River
spring chinook as a key stock for which management objectives may be developed in the future. 
The Council identified and described EFH for chinook and coho salmon in 1999 under
Amendment 14 to the Pacific Coast Salmon Fishery Management Plan. In the Klamath Basin,
EFH has been designated for the mainstem Klamath River and its tributaries from its mouth to
Iron Gate Dam and upstream to Lewiston Dam on the Trinity River, and includes the water
quantity and quality conditions necessary for successful adult migration and holding, spawning,
egg-to-fry survival, fry rearing, smolt migration, and estuarine rearing of juvenile coho and
chinook salmon.

The fisheries resources of the Klamath River have undergone a major decline during the past
century from numerous land and water management activities.  The degradation of fisheries
habitat and resultant decline in abundance of Klamath Basin fisheries resources has led to the
listing of coho salmon under the Federal and California Endangered Species Acts, as well as the
curtailment of fisheries along the Pacific Coast from the Columbia River to south of San
Francisco to protect Klamath Basin origin Chinook.  Among the factors which have contributed
to the decline of the anadromous fisheries resources of the Klamath River, is the construction
and continued operation of PacifiCorp’s Klamath River Hydroelectric Project.  
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The Klamath River Hydroelectric Project was constructed beginning in 1918, with no 
anadromous fish passage facilities, even though primary spring chinook spawning and rearing
grounds existed above the dams, as well as considerable habitat for other anadromous fish
populations.  The Council notes that the current final license application for PacifiCorp’s
Klamath River Hydroelectric Project contains no provisions for anadromous fish passage, which
causes us great concern.  The Council believes that anadromous fish passage should be included
within the final license agreement, and that dam removal and/or project decommissioning should
be examined in detail in an EIS.  This is in accordance with the recommendations of the National
Research Council’s recent report regarding the Klamath Basin, which recommended serious and
detailed studies on the removal of Iron Gate Dam.  

The Council is extremely concerned that PacifiCorp appears to have determined that fish re-
introduction to the upper basin is not feasible at this time based on computer model runs which
PacifiCorp has acknowledged are not complete, and only include habitat within the
Hydroelectric Project area itself.  The Council believes that it is up to the appropriate State and
Federal Agencies to determine the effectiveness of reintroduction of anadromous fish to the
upper Klamath Basin, and it is PacifiCorp’s obligation to provide passage to facilitate the re-
introduction if required by conditioning agencies under their respective authorities.  PacifiCorp
appears to have pre-determined that fish passage is not warranted or feasible.  

The Council is concerned that PacifiCorp has never mitigated for the loss of fall Chinook or
other anadromous species from the Klamath River above its Copco facilities.  Elimination of
these stocks without mitigation has reduced the abundance of populations, and continues to
hinder restoration of those populations, that the Council is responsible for managing.  Because of
this, the Council believes that PacifiCorp needs to begin analyses that seriously, and in detail,
look at the relative costs and benefits of a variety of fish passage options, including full
volitional up and downstream passage, and dam removal at some or all facilities.  

Hatchery operations are also a concern for the Council, as hatchery production is a significant
contributor to harvestable stocks from the Klamath River.  We note that PacifiCorp has proposed
to increase the proportion of coded wire tag marking of juvenile fall-run Chinook salmon from
its current level to a constant fractional marking rate of 25%.  We believe that this is a significant
and overdue step in the right direction that will assist the Council in its duty to manage the
harvest of Klamath River fisheries.  We commend PacifiCorp for making this proposed change
in hatchery operations.  

However, other aspects of hatchery management as proposed under PacifiCorp’s final license
application cause us great concern.  For example, spring Chinook salmon, which used to inhabit
the Klamath River below Copco before the construction of Iron Gate Dam in 1961, have
disappeared from this portion of the river, yet no mitigation, hatchery or otherwise is proposed. 
Likewise, mitigation for steelhead has also been a failure.  Steelhead returns to Iron Gate
Hatchery, have dwindled since the program began in the early 1960’s.  While the Council
doesn’t manage steelhead, steelhead are an important component of West Coast ecosystems, and
of utmost importance to the states and tribes.  Because PacifiCorp has determined that hatchery
mitigation for steelhead is not “feasible” (in their judgment), fish passage must be vigorously
pursued as a mitigation option.  Unfortunately, the final license application makes it clear that
PacifiCorp does not intend to analyze or pursue fish passage any further.  
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Finally, the Council is concerned with the lack of in-depth analysis of Klamath River
Hydroelectric Project impacts to salmon below Iron Gate Dam.  Despite its voluminous size, it is
difficult to find any place in the final license application where historic, current, or future
impacts to anadromous fish stocks including EFH are included.  PacifiCorp has performed
certain analyses regarding water quality, geomorphology, fish disease, and other studies that
extend downstream, but has not related these to historic, current, or future impacts to
anadromous fish.  For example, water quality analyses performed by PacifiCorp indicate that
water temperatures during the migration and spawning period for fall Chinook salmon are
approximately 9°F higher on average than pre-project conditions.  Yet, the implications of this
significant impact to adult salmon survival, egg viability, and run timing are not addressed.  This
oversight must be corrected by PacifiCorp so that reasonable protection, mitigation and
enhancement measures can be devised.  Similar analyses for other impacts to anadromous
fisheries stocks in other resource areas, such as geomorphology, are also lacking.  

The Council notes, that although the Hydroelectric Project affects EFH, and hatchery operations
have a profound effect on wild stocks under the PFMC’s management, no direct discussion of
these effects can be found in the final license application.  

The Council also notes that there is substantial information missing from the final license
application to ascertain impacts to anadromous fisheries, and that PacifiCorp has not provided
enough information to devise reasonable protection, mitigation and enhancement measures.  The
Council urges FERC, in the absence of information necessary to determine the impacts of the
Klamath River Hydroelectric Project, to take a conservative stance toward impacts to Klamath
Basin fisheries resources.  In other words, if PacifiCorp has refused to develop information
called for by management agencies, FERC should err on the side of the resource.  

The PFMC urges the FERC to consider the importance of the Klamath Basin fisheries resource
to coastal communities along the Pacific Coast as well as the Klamath River, and to ensure that
the health of these resources is addressed in any future licenses for the Klamath River Basin.  

Sincerely, 

(PFMC)  
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March 23, 2003

Mr. Robert Lohn
Regional Administrator
National Marine Fisheries Service
Northwest Region
7600 Sand Point Way N.E., Bldg. 1
Seattle, WA  98115-0070

Dear Mr. Lohn:

The Pacific Fishery Management Council (Pacific Council) has been advised that the Bonneville
Power Administration (BPA) is proposing to reduce or eliminate its program of providing
summer spill at the Columbia River Federal Hydropower Projects. This program was included as
a requirement in the 2000 Biological Opinion (hydrosystem BiOp) allowing take of salmon
stocks listed under the Endangered Species Act by the Columbia River hydropower system.  Spill
has been shown to provide higher juvenile survival than other means of passage and, as such,
represents an improvement in essential fish habitat (EFH) for several Columbia River salmon
stocks managed by the Pacific Council under the Magnuson-Stevens Act (MSA). The Pacific
Council’s Habitat Committee notes that an analysis prepared for the Columbia Basin Fish and
Wildlife Authority indicates the no-summer-spill option will result in a system-wide loss of large
numbers of adult chinook, in comparison to the hydrosystem BiOp spill program. On the basis of
concerns about impacts to salmon EFH under the MSA, the Council wishes to express its grave
concern about potential relaxation of current hydrosystem BiOp standards until it has been
updated under legal remand.

In public forums convened by BPA to discuss alternative summer spill options, it has been
suggested that additional mortality due to spill reduction can be offset by further reductions in
fisheries.  The Council does not believe that increased mortality from reduced summer spill
should be offset by reductions in fisheries.  Significant constraints face ocean fisheries again in
2004 due to the need to minimize impacts to Snake River fall chinook.  These constraints,
required by a different Biological Opinion that has not been relaxed, will be more severe in 2004
than most prior years, even though the incidence of Snake River fall chinook is extremely low in
fisheries managed by the Pacific Council.
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The Pacific Council urges the National Marine Fisheries Service to take actions necessary to
continue the summer spill program until all sources of mortality are comprehensively reviewed.

Sincerely,

Donald K. Hansen
Chairman

cc: Pacific Council Members
Steve Wright, Administrator, Bonneville Power Administration
Colonel Richard W. Hobernicht, District Engineer, U.S. Army Corps of Engineers,

Portland District
William McDonald, Regional Administrator, U.S. Bureau of Reclamation
David Allen, Regional Director, U.S. Fish and Wildlife Service
Steve Crow, Executive Director, Northwest Power and Conservation Council
Pacific Council Habitat Committee
Pacific Council Salmon Advisory Subpanel
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(Letterhead) 

 

Date 

 

Ms. Magalie R. Salas 

Secretary 

Federal Energy Regulatory Commission 

888 First St., N.E.  

Washington, D.C.  20426 

 

Re:  PacifiCorp Klamath River Hydroelectric Project P-2082 

 

Dear Ms. Salas: 

 

The Pacific Fisheries Management Council is concerned that the Final License Application (FLA) 

for the above-mentioned hydroelectric project does not address anadromous fish passage, nor does 

it adequately address the impacts of the Klamath hydroelectric facilities upon the fisheries 

resources of the Klamath River downstream of the project, an area that has been identified as 

Essential Fish Habitat by the Pacific Fisheries management Council.   

 

The Council, through the Magnuson-Stevens Fishery Conservation and Management Act of 1976 

and subsequent amendments, is charged by Congress to advise the U.S. Secretary of Commerce in 

the management of Pacific West Coast anadromous and marine fish stocks and provide 

recommendations that minimize the impacts of federal actions on the essential fish habitat (EFH) 

of Council-managed species. The Council currently makes harvest management recommendations 

for Klamath River fall chinook salmon and has identified Klamath River spring chinook as a key 

stock for which management objectives may be developed in the future.  The Council identified 

and described EFH for chinook and coho salmon in 1999 under Amendment 14 to the Pacific 

Coast Salmon Fishery Management Plan. In the Klamath Basin, EFH has been designated for the 

mainstem Klamath River and its tributaries from its mouth to Iron Gate Dam and upstream to 

Lewiston Dam on the Trinity River, and includes the water quantity and quality conditions 

necessary for successful adult migration and holding, spawning, egg-to-fry survival, fry rearing, 

smolt migration, and estuarine rearing of juvenile coho and chinook salmon. 

 

The fisheries resources of the Klamath River have undergone a major decline during the past 

century from numerous land and water management activities.  The degradation of fisheries habitat 

and resultant decline in abundance of Klamath Basin fisheries resources has led to the listing of 

coho salmon under the Federal and California Endangered Species Acts, as well as the curtailment 

of fisheries along the Pacific Coast from the Columbia River to south of San Francisco to protect 

Klamath Basin origin Chinook.  Among the factors which have contributed to the decline of the 

anadromous fisheries resources of the Klamath River, is the construction and continued operation 

of PacifiCorp=s Klamath River Hydroelectric Project
1
.   

 

                                                      
1
 Klamath River Basin Fisheries Task Force Long-Range Plan.   NRC 2003. Endangered and 

Threatened Fishes of the Klamath River Basin;  Causes of the Decline and Strategies for 
Recovery  NRC Press, October 2003. 



The Klamath River Hydroelectric Project was constructed beginning in 1918, with no  

anadromous fish passage facilities, even though primary spring chinook spawning and rearing 

grounds existed above the dams, as well as considerable habitat for other anadromous fish 

populations.  We note that the current Final License Application (FLA) for PacifiCorp=s Klamath 

River Hydroelectric Project contains no provisions for anadromous fish passage, which causes us 

great concern.  The PFMC believes that anadromous fish passage should be included within the 

final license agreement, and that  dam removal and/or project decommissioning should be 

examined in detail in an EIS.  This is in accordance with the recommendations of the National 

Research Council=s recent report
2
 regarding the Klamath Basin, which recommended serious and 

detailed studies on the removal of Iron Gate Dam.   

 

The PFMC is extremely concerned that PacifiCorp appears to have determined that fish re-

introduction to the upper basin is not feasible at this time based on computer model runs which 

PacifiCorp has acknowledged are not complete, and only include habitat within the Hydroelectric 

Project area itself
3
.  The PFMC believes that it is up to the appropriate State and Federal Agencies 

to determine the effectiveness of reintroduction of anadromous fish to the upper Klamath Basin, 

and it is PacifiCorp=s obligation to provide passage to facilitate the re-introduction if required by 

conditioning agencies under their respective authorities.  PacifiCorp appears to have taken on the 

task of determining the overall effectiveness of fish passage, and that causes the PFMC great 

concern.   

 

The PFMC is concerned that PacifiCorp has never mitigated for the loss of fall Chinook or other 

anadromous species from the Klamath River above its Copco facilities
4
.  Elimination of these 

stocks with no mitigation has reduced the abundance of populations, and continues to hinder 

restoration of those populations, that we are responsible for managing.  Because of this, the PFMC 

believes that PacifiCorp needs to begin analyses that seriously, and in detail, look at the relative 

costs and benefits of a variety of fish passage options, including full volitional up and downstream 

passage, and dam removal at some or all facilities.   

 

Hatchery operations are also a concern for the PFMC, as hatchery production is a significant 

contributor to harvestable stocks from the Klamath River.  We note that PacifiCorp has proposed 

to increase the proportion of marking of juvenile fall-run Chinook salmon from its current level to 

25%.  We believe that this is a significant and overdue step in the right direction that will assist the 

PFMC in its duty to manage the harvest of Klamath River fisheries.  We commend PacifiCorp for 

making this proposed change in hatchery operations.   

 

                                                      
2
 NRC 2003. Endangered and Threatened Fishes of the Klamath River Basin;  Causes of the 

Decline and Strategies for Recovery  NRC Press, October 2003.  .   
 
3
 Apparently, no consideration was given in the model runs presented in the FLA as to the large 

amounts of habitat that would be available above Upper Klamath Lake.   
4
 Iron Gate Hatchery=s stated mitigation purpose is for lost habitat between Iron Gate Dam and 

the Copco complex.   

However, other aspects of hatchery management as proposed under PacifiCorp=s FLA cause us 

great concern.  For example, spring Chinook salmon, which used to inhabit the Klamath River 

below Copco before the construction of Iron Gate Dam in 1961, have disappeared from this 

portion of the river, yet no mitigation, hatchery or otherwise is proposed.  Likewise, mitigation for 

steelhead has also been a failure.  Steelhead returns to Iron Gate Hatchery, have dwindled since the 

program began in the early 1960=s.  Because PacifiCorp has determined that hatchery mitigation 

for steelhead is not Afeasible@ (in their judgment), fish passage must be vigorously pursued as a 

mitigation option.  Unfortunately, the FLA makes it clear that PacifiCorp does not intend to 

analyze or pursue fish passage any further.   



 

Finally, the PFMC is concerned with the lack of in-depth analysis of Klamath River Hydroelectric 

Project impacts to salmon below Iron Gate Dam.  Despite its voluminous size, it is difficult to find 

any place in the FLA where historic, current, or future impacts to anadromous fish stocks 

including EFH are included.  PacifiCorp has performed certain analyses regarding water quality, 

geomorphology, fish disease, and other studies that extend downstream, but has not related these 

to historic, current, or future impacts to anadromous fish.  For example, water quality analyses 

performed by PacifiCorp indicate that water temperatures during the migration and spawning 

period for fall Chinook salmon are approximately 9EF higher on average than pre-project 

conditions.  Yet, the implications of this significant impact to adult salmon survival, egg viability, 

and run timing are not addressed.  This oversight must be corrected by PacifiCorp so that 

reasonable protection, mitigation and enhancement measures (PM&E's) can be devised.  Similar 

analyses for other impacts to anadromous fisheries stocks in other resource areas, such as 

geomorphology, are also lacking.   

 

The PFMC notes, that although the Hydroelectric Project affects EFH, and hatchery operations 

have a profound effect on wild stocks under the PFMC=s management, no direct discussion of 

these effects can be found in the FLA.   

 

The PFMC notes that there is substantial information missing from the FLA to ascertain impacts to 

anadromous fisheries, and that PacifiCorp has not provided enough information to devise 

reasonable PM&E's.  The PFMC urges FERC, in the absence of information necessary to 

determine the impacts of the Klamath River Hydroelectric Project, to take a conservative stance 

toward impacts to Klamath Basin fisheries resources.  In other words, if PacifiCorp has refused to 

develop information called for by management agencies, FERC should err on the side of the 

resource.   

 

The PFMC urges the FERC to consider the importance of the Klamath Basin fisheries resource to 

coastal communities along the Pacific Coast as well as the Klamath River, and to ensure that the 

health of these resources is addressed in any future licenses for the Klamath River Basin. 

 

 

Sincerely,  

 

 

(PFMC)   
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DRAFT LETTER 

April 5, 2004

Mr. Rolland A. Schmitten, Director
Office of Habitat Conservation
NOAA Fisheries
F/HC - EFH ANPR
1315 East-West Highway
Silver Spring, Maryland 20910

Re:  Proposed rulemaking regarding essential fish habitat guidelines

Dear Mr. Schmitten:

The Pacific Fishery Management Council (Council) takes this opportunity to comment on the Advance Notice of
Proposed Rulemaking addressing potential revisions to the essential fish habitat (EFH) guidelines.  Our comments
support a continuation of a strong EFH policy to protect our fishery resources.

The existing EFH guidelines provide NOAA Fisheries and the Council the only means to act proactively through
consultation with other agencies to protect the habitat needed by their managed resources. The Council believes that
collaborative and proactive efforts to conserve habitat will help avoid future species listings and overfishing
designations.

The Council appreciates the existing guidance provided by NOAA Fisheries on Habitat Areas of Particular Concern
(HAPCs) and thinks that designation of HAPCs should be further encouraged and supported to focus consultations
most effectively.  We also believe that the EFH consultation process is not cumbersome or unreasonable, especially
as it can be included as a part of other consultations (e.g. Endangered Species Act, National Environmental Policy 
Act).  The consultation process will in fact be greatly eased by the GIS-based information that is now being
developed by most of the Councils and that will soon be available online to other federal agencies and the public at
large.  

The Council does not advocate any major revisions to the EFH guidelines. We suggest the following changes to
make the guidelines more effective in protecting and improving productivity of fish habitat. 

1. The action agencies now determine when they may have adverse impacts and need to consult.  The rule should
better define adverse effects to clarify and strengthen the triggering mechanism and requirements for
consultation.

2. Federal agencies are supposed to respond in writing within 30 days as to their proposed actions to address
recommendations provided by NOAA Fisheries or the Council.  This statutory requirement is not consistently or
frequently adhered to.  Please consider strengthing the guidelines by adding non-compliance penalties.

3. We recommend you ask for the use of best available scientific data when designating EFH.  The Level 1
through Level 4 considerations are not particularly realistic given the state of our fishery knowledge and
research capabilities.  Councils and NOAA Fisheries normally have only Level 1 and some Level 2 information. 
We recommend NOAA Fisheries “mine” existing survey data to assure that relative abundance and productivity
information is used in the EFH designations.

4. The Council urges clarification of the “practicability” standard.
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5. The Council urges you to maintain current guidance for habitat protection to assure priority is always given to
avoidance of impacts rather than minimization or mitigation of impacts.  This concern is especially important in
areas designated as HAPCs and in areas of EFH that provide habitat important to stocks that are listed under the
ESA or that are rebuilding, have low fecundity, sporadic recruitment, or are long-lived.  Mitigation for
unavoidable impacts should be located in the vicinity of the impact, if possible, and should focus on restoring
ecosystem functions that have been adversely impacted.  

6. The Council supports and emphasizes the need to maintain and strengthen the section regarding degraded or
inaccessible aquatic habitats (600.815 (a) (F)).  We recommend the rules allow designation of EFH (or potential
EFH) in historic habitat areas where there is reasonable potential for restoration of important ecosystem
functions.  There are proposals in both estuarine and riverine environments (such as the Cargill salt ponds in San
Francisco Bay, or above dams such as Iron Gate on the Klamath, Round Butte on the Deschutes, Hells Canyon
on the Snake River, and Chief Joseph on the Columbia), where restoration is planned or where passage could be
a requirement of FERC relicensing. Without such consideration, important options for restoring habitat could be
lost.  For example, failure to designate EFH above currently impassable dams could be used as an argument not
to provide restoration above those dams.

Thank you for the opportunity to comment.  We  strongly support the existing EFH rules and requirements for
consultation.  The rule takes a proactive approach to protecting, enhancing, and conserving EFH to avoid species
declines and listings.  We look forward to working with you and your staff on any potential guideline revisions. 
Please feel free to contact us if you have any questions.

Sincerely,

Donald K. Hansen
Chairman
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DRAFT LETTER 

April 5, 2004

Mr. Rolland A. Schmitten, Director
Office of Habitat Conservation
NOAA Fisheries
F/HC - EFH ANPR
1315 East-West Highway
Silver Spring, Maryland 20910

Re:  Proposed rulemaking regarding essential fish habitat guidelines

Dear Mr. Schmitten:

The Pacific Fishery Management Council (Council) takes this opportunity to comment on the Advance Notice of
Proposed Rulemaking addressing potential revisions to the essential fish habitat (EFH) guidelines.  Our comments
support a continuation of a strong EFH policy to protect our fishery resources.

The existing EFH guidelines provide NOAA Fisheries and the Council the only means to act proactively through
consultation with other agencies to protect the habitat needed by their managed resources. The Council believes that
collaborative and proactive efforts to conserve habitat will help avoid future species listings and overfishing
designations.

The Council appreciates the existing guidance provided by NOAA Fisheries on Habitat Areas of Particular Concern
(HAPCs) and thinks that designation of HAPCs should be further encouraged and supported to focus consultations
most effectively.  We also believe that the EFH consultation process is not cumbersome or unreasonable, especially
as it can be included as a part of other consultations (e.g. Endangered Species Act, National Environmental Policy 
Act).  The consultation process will in fact be greatly eased by the GIS-based information that is now being
developed by most of the Councils and that will soon be available online to other federal agencies and the public at
large.  

The Council does not advocate any major revisions to the EFH guidelines. We suggest the following changes to
make the guidelines more effective in protecting and improving productivity of fish habitat. 

1. The action agencies now determine when they may have adverse impacts and need to consult.  The rule should
better define adverse effects to clarify and strengthen the triggering mechanism and requirements for
consultation.

2. Federal agencies are supposed to respond in writing within 30 days as to their proposed actions to address
recommendations provided by NOAA Fisheries or the Council.  This statutory requirement is not consistently or
frequently adhered to.  Please consider strengthing the guidelines by adding non-compliance penalties.

3. We recommend you ask for the use of best available scientific data when designating EFH.  The Level 1
through Level 4 considerations are not particularly realistic given the state of our fishery knowledge and
research capabilities.  Councils and NOAA Fisheries normally have only Level 1 and some Level 2 information. 
We recommend NOAA Fisheries “mine” existing survey data to assure that relative abundance and productivity
information is used in the EFH designations.

4. The Council urges clarification of the “practicability” standard.
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5. The Council urges you to maintain current guidance for habitat protection to assure priority is always given to
avoidance of impacts rather than minimization or mitigation of impacts.  This concern is especially important in
areas designated as HAPCs and in areas of EFH that provide habitat important to stocks that are listed under the
ESA or that are rebuilding, have low fecundity, sporadic recruitment, or are long-lived.  Mitigation for
unavoidable impacts should be located in the vicinity of the impact, if possible, and should focus on restoring
ecosystem functions that have been adversely impacted.  

6. The Council supports and emphasizes the need to maintain and strengthen the section regarding degraded or
inaccessible aquatic habitats (600.815 (a) (F)).  We recommend the rules allow designation of EFH (or potential
EFH) in historic habitat areas where there is reasonable potential for restoration of important ecosystem
functions.  There are proposals in both estuarine and riverine environments (such as the Cargill salt ponds in San
Francisco Bay, or above dams such as Iron Gate on the Klamath, Round Butte on the Deschutes, Hells Canyon
on the Snake River, and Chief Joseph on the Columbia), where restoration is planned or where passage could be
a requirement of FERC relicensing. Without such consideration, important options for restoring habitat could be
lost.  For example, failure to designate EFH above currently impassable dams could be used as an argument not
to provide restoration above those dams.

Thank you for the opportunity to comment.  We  strongly support the existing EFH rules and requirements for
consultation.  The rule takes a proactive approach to protecting, enhancing, and conserving EFH to avoid species
declines and listings.  We look forward to working with you and your staff on any potential guideline revisions. 
Please feel free to contact us if you have any questions.

Sincerely,

Donald K. Hansen
Chairman
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HABITAT COMMITTEE REPORT 

 

The Habitat Committee (HC) met on Monday, April 5, 2004 to discuss issues including the 

following topics.  The HC also has supplied separate statements on the essential fish habitat 

(EFH) environmental impact statement (EIS) (Agenda Item C.6) and the programmatic bycatch 

EIS (Agenda Item C.13). 

 

Klamath Federal Energy Regulatory Commission (FERC) Letter 

 

The Habitat Committee edited the draft letter contained in the Council’s briefing packet (Exhibit 

E.1.a, Attachment 2)  regarding the Klamath River Hydroelectric Project final license 

application.  Comments regarding the final license application are due to the Federal Energy 

Regulatory Commission by April 26, 2004.  This letter is consistent with previous positions the 

Council has taken regarding FERC relicensing procedures, as well as the importance of Klamath 

Basin fisheries resources to the Council.  We recommend the Council send the edited letter to 

FERC prior to the April 26, 2004 deadline. 

 

Letter on EFH Rulemaking 

 

NMFS extended the comment period for revisions to the EFH rule.  The comment period ends 

prior to the June Council meeting.  The Council has an opportunity to provide input if you take 

action at this meeting.  A draft letter was provided in the supplemental briefing book materials 

(Exhibit E.1.a, Supplemental Attachment 3). The HC discussed this letter and provides edits in 

Exhibit E.1.a, Supplemental Final Attachment 3.  The HC recommends the Council approve this 

letter and submit it prior to the deadline.  In general, the letter supports strengthening the 

designation of EFH and its applicability to fisheries management. 

 

Klamath Water Users’ Association Presentation 

  

The HC heard a presentation from Mr. Dan Keppen of the Klamath Water Users Association.  

He introduced his presentation by stating a desire to work toward collaborative solutions to 

Klamath water issues.  However, his presentation primarily focused on restating the Klamath 

Water Users’ opinions and positions on the 2002 adult fish kill, and he was very critical of the 

California Department of Fish and Game’s preliminary fish kill report.  Much of his presentation 

dealt with interim reports and media reports. The HC concurs with the desire to work toward 

collaborative solutions, but clearly the agricultural community in the upper Klamath, and the 

people dependent on the fishery resource, still have work to do even to communicate with one 

another.   
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Exhibit E.1.b 

Supplemental SAS Report 

April 2004 

 

 

SALMON ADVISORY SUBPANEL REPORT ON 

CURRENT HABITAT ISSUES 

 

The Salmon Advisory Subpanel supports, in principle, the concerns outlined in the letter from the 

Council’s Habitat Committee (Exhibit E.1.a, Supplemental Final Attachment 2). 
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