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September 2003

INFORMATIONAL REPORT ON HIGHLY MIGRATORY SPECIES

A letter from Dr. William Hogarth to the Pacific Fishery Management Council (Council), a public
comment letter, and a brief update on international activities related to highly migratory species
(HMS) fisheries are included in this informational report.

The HMS fishery management plan adopted by the Council was submitted to National Marine
Fisheries Service (NMFS) in September 2003. Information on the status of the NMFS review of the
HMS FMP will be available at the September Council meeting.

The HMS Management Team has scheduled a meeting to discuss developing alimited entry program
for the high seas longline fishery. This meeting will be held October 1-2, 2003 in San Diego,
California. A report will be provided to the Council at the November Council meeting.

A recent court decision is also included. In August 2003, on appeal, the District Court of Northern
California concluded that NMFS, when issuing permits under the High Seas Fishing Compliance Act
(HSFCA), is required to conduct consultation to meet its obligations under Section 7 of the
Endangered Species Act (ESA). Thisruling reversed a previous decision that found that the issuance
of permits under the HSFCA does not invoke the consultation requirements of the ESA because
NMEFS did not have sufficient discretion to condition permits for the benefit of a protected species.
However, the current decision concluded the HSFCA does contain ample discretion to allow the
conditioning of permits for the benefit of protected species, and, thus, reversed the judgment of the
district court.
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Donald Mclsaac, Ph.D.

Executive Director

Pacific Fishery Management Council
7700 NE Ambassador Place, Suite 200
Portland, Oregon 97220-1384

Dear Dr. Mclsaac:

[ am writing to express my concern about the recent Pacific Fishery Management Council
(Council) response to the information provided by the Southwest Region (Region), National
Marine Fisheries Service (NMEFES), about the need for sea turtle protective measures in
management of the longline fishery under the Fishery Management Plan for U.S. West Coast
Fisheries for Highly Migratory Species (FMP).

As you know, one of the fundamental requirements of FMPs is that they ensure control of
bycatch and protected species interactions by fisheries being managed. Under the proposed FMP
as adopted by the Council at its October-November 2002 meeting, West Coast-based longline
vessels would have been permitted to target swordfish in waters east of 150" West longitude;
west of 150° West longitude, swordfish targeting would not have been permitted. Subsequently,
the Southwest Region in March and June 2003 provided information about the need for more
protective measures for sea turtles and indicated clearly the likelihood of partial disapproval if
the Council maintained its 2002 proposals. This was consistent with the principle of “front
loading” under the Regulatory Streamlining Program NMFS has been developing with the
regional fishery management councils. This program is intended to prevent situations in which
NMEFS would disapprove Councils’ conservation and management measures due to inconsistency
with the Magnuson-Stevens Act and other applicable law, including the Endangered Species Act
(ESA). The Council was aware that NMFS had determined that the prohibition of swordfish
targeting was necessary for the western Pacific longline fishery regardless of its area of operation
(i.., whether west or east of 150° West longitude). The proposal that the West Coast longline
fishery be permitted to fish (even if only in limited portions of the Pacific) free of the restrictions
applicable to the western Pacific fishery is not supportable given the available information about

- comparable take rates and anticipated take levels. Therefore, it is difficult to understand how the
Council chose to propose measures that clearly do not provide adequate protection for threatened
and endangered sea turtles. Nonetheless, that is the situation, which disappoints me greatly.

I am aware of the Council’s desire to submit the FMP and have it implemented as soon as
practicable, and I share that goal. The FMP has many excellent elements. However, the Council
action on the issue of longline fishery management and sea turtle protection poses both short-
term and long-term problems with respect to ESA compliance. In the short term, there is
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inadequate protection for sea turtles at recent and projected levels of fishing. Had the Council
proposed the necessary controls in its FMP, NMFS might have been able to act sufficiently
quickly to implement them in time for the seasonal build-up of the longline fishery this fall. I
believe the need for controls in the short-term is made more urgent by the prospect of a shift of
fishing effort from other areas to the West Coast longline fishery late this summer and fall to
pursue swordfish; this would further increase the risk of serious impacts on sea turtles.
Therefore, NMFS will immediately begin a rulemaking to ensure that there will be sufficient
protection for sea turtles in the fall, when the longline fishery typically becomes more active.

For the longer-term, I urge the Council to immediately initiate development of a regulatory
amendment that will provide at least the same degree of protection for sea turtles as do measures
that apply to vessels operating out of Western Pacific ports. I note that the Council has directed
its plan team to develop a limited entry program for the longline fishery. I applaud that action,
but ask that the scope of the amendment be extended to include measures to ensure necessary
protection for sea turtles in the HMS fisheries. I can assure you that Southwest Region
Sustainable Fisheries and Protected Resources staff will actively participate and work with your
plan team to ensure that the least burdensome measures necessary to protect sea turtles
adequately can be identified, analyzed and implemented in the most expeditious manner possible.

Your consideration in this matter is greatly appreciated.

Sincerely, ~
St
) illiam T. Hogarth, Ph.D.
Assistant Administrator
for Fisheries
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William T. Hogarth, Ph.D. August 2, 2003
NMEFS

1318 East-West Highway

Silver Spring, MD 20910

Dear Dr. Hogarth,
I am writing this letter in response to your letter to Dr. Mclsaac dated July 28, 2003.

About four years ago Chuck Janisse and I met with you in Long Beach to discuss a
pelagic FMP that no one wanted at that time. The Council had no money for a new FMP,
but you assured us you would find the money. I felt an FMP was a good idea and would
get us closer to regulating the fishery on an international level. I went up and down the
coast champion your cause, now it’s biting me in the ass.

This letter you wrote doesn’t sound like you. Never did you consider the plight of the
fisherman. The only thing you care about is your Regulatory Streamlining Program,
“Front Loading”. Who thought that one up? Science, that’s the word I"d like to see, and
not the kind where you give the science community the answer and ask for the question.
Real science, that’s what we need. ‘

I might sound a bit cynical, but you just shut down my Spot Prawn fishery, (letter
enclosed), you shut down my drift net fishery on the East coast and I’'m getting audited
by the IRS because my income has dropped so much in the last few years they want to
know how I’m paying my bills.

Here are some things you should consider:

1. There’s not going to be a shift in Longlines from Hawaii. We’ve been in touch
with the Hawaiian Vietnamese and they don’t want to jeopardize the California
Vietnamese fishery.

2. A lot of things have changed since the biop you did on the Hawaiian fishery.

a. We don’t drown turtles like they did in the old Hawaiian fishery. I've
never seen a drown turtle using the new type of gear.
b. The seabird kill has been cut way down, over 90%.

Bill, I think you have gathered a good staff, and you have some of the best scientists in
the world, but you’ve got a bad apple in there somewhere. I don’t know what the bad
apple is telling you, but shutting down the California fishery with no proven turtle deaths



and replacing it with Sword landings from the west coast of Mexico, (where they kill
35,000 turtles a year as stated in National Geographic, March 2003), doesn’t make much
sense.

I sat on the Advisory Committee for this FMP and worked on it for over three years,
never missing a meeting. I even went to half the Plan Development meetings at my own
expense, so I think I deserve an answer to my letter from you, and not one of your
assistants.

urs truly,
Pete Dupuy

c.c. Rebecca Lent, Donald Mclsaac, Rod McInnis, Michael Tillman

P.S. Regarding Rod’s letter on the Spot Prawn issue, I asked Rod to do a true peer review
on the Reilly report that influenced his letter to the California Fish & Game Commission.
I want real science. )
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International Activities

U.S. - Canada Albacore Treaty - The United States Senate has given full approval to the amended
U.S.- Canada Albacore Treaty. This means that the fishing limitations should go into effect next
year. Meanwhile, the legislative authority to implement the limitations and associated reporting
requirements has not been enacted. A proposal is included in the Administration’s Magnuson-
Stevens Act reauthorization package, but no action has yet been taken by Congress. NMFS will
continue planning with industry and Canada for full implementation of the amended Treaty next
year. There is also a potential for a “stand alone” bill for the authority to proceed with
regulations if the Magnuson-Stevens Act package stalls.

IATTC - The Inter-American Tropical Tuna Commission (IATTC) met June 24-27, 2003, in
Antigua, Guatemala. The United States was represented by all four new U.S. Commissioners
(designate), including Bob Fletcher. The most significant action taken was adoption of a revised
IATTC Convention text (called the Antigua Convention) that would bring the IATTC current
with respect to new international agreements for conservation and management of HMS and
associated resources. Implementation is not expected until 2005 or 2006 due to the need for
ratifications by a sufficient number of Parties. In addition, the IATTC agreed to close purse seine
fisheries in December 2003 (identical to the measure adopted in 2002 subject to confirmation by
Ecuador) and called on members to limit 2003 longline catches of bigeye tuna to the levels
achieved in 2001. Time limits did not allow resolution of issues dealing with possible sanctions
against non-cooperating or non-compliant parties, fleet capacity (very important to the U.S.) and
pilot projects for use of vessel monitoring systems (VMS). There will be an extraordinary
meeting of the IATTC in La Jolla in October to address these issues.



FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

TuRTLE ISLAND RESTORATION
NETWORK; CENTER FOR BIOLOGICAL
DIVERSITY, No. 02-15027

Plaintiffs-Appellants, y D.C. No.

v. CV-01-01706-VRW

NATIONAL MARINE FISHERIES OPINION
SERVICE,

Defendant-Appellee.

Appeal from the United States District Court
for the Northern District of California
Vaughn R. Walker, District Judge, Presiding

Argued and Submitted
January 13, 2003—San Francisco, California

Filed August 21, 2003

Before: Procter Hug, Jr., Arthur L. Alarcén, and
Susan P. Graber, Circuit Judges.

11773



TURTLE IsLAND REST. v. NAT'L MARINE FisHERIES 11775

COUNSEL

Deborah A. Sivas, Earthjustice Legal Defense Fund, Stanford,
California, and Brendan B. Cummings, Idyllwild, California,
for the appellants.

James C. Kilbourne, Attorney, United States Department of
Justice, Washington, D.C., for the appellee.

OPINION
HUG, Circuit Judge:

The Center for Biological Diversity and the Turtle Island
Restoration Network (collectively, the “Center”) appeal the
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district court’s grant of summary judgment in favor of the
National Marine Fisheries Service (“Fisheries Service”). This
case presents the question of whether the issuance of fishing
permits by the Fisheries Service pursuant to the High Seas
Fishing Compliance Act (“Compliance Act”), 16 U.S.C.
8§ 5501-5509, invokes the consultation requirements of the
Endangered Species Act (“ESA”). The Center brought this
action pursuant to the citizen suit provision of the ESA alleg-
ing that the Fisheries Service was violating the consultation
and take provisions of the ESA through the issuance of fish-
ing permits to longline fishing vessels in California. The Cen-
ter asserts that longline fishing results in harm to several
endangered and protected species including several varieties
of sea turtles and sea birds that become entangled in the long-
lines. The district court found that the issuance of permits
under the Compliance Act does not invoke the consultation
requirements of the ESA because the Fisheries Service did not
have sufficient discretion to condition permits for the benefit
of a protected species. However, we conclude that the plain
language of the Compliance Act does contain ample discre-
tion to allow the conditioning of permits for the benefit of
protected species, and we reverse the judgment of the district
court.

I
Procedural and Factual Background

This case concerns United States-flagged vessels that
engage in longline fishing practices on the high seas of the
Pacific Ocean and land their catch in California. Longline
fishing involves the use of a line that stretches several miles
from a vessel and is anchored to appropriate depths. Attached
to the longline are many additional lines to which weights and
baited hooks are fastened. A single longline may deploy sev-
eral thousand hooks at one time. Longline fishing vessels
mainly target swordfish but also fish for other migratory spe-
cies, such as varieties of tuna and shark.
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Until recently, most U.S. vessels that engaged in longline
fishing were based in Hawaii. In November 1999, a district
court in Hawaii issued a preliminary injunction restricting
longline fishing under the Hawaii Fishery Management Plan
throughout much of the North Pacific. Center for Marine
Conservation v. National Marine Fisheries Service, (Civ. No.
99-00152 (DAE)(D. Hawaii).' Pursuant to the requirements of
the ESA, the Fisheries Service issued a biological opinion
concluding that the operation of the Hawaii Fishery Manage-
ment Plan would jeopardize the continued existence of the
several protected species of sea turtles. Subsequent revisions
to the Hawaii Fisheries Management Plan eliminated the
Hawaii-based longline swordfish fishing industry. Conse-
quently, numerous boats from Hawaii relocated to California
ports.?

On July 6, 2000, the Center sent a letter to the Secretary of
Commerce, giving a 60-day notice of intent to sue for viola-
tions by the Fisheries Service of Sections 7 and 9 of the
Endangered Species Act.® The Center first contended that the
Fisheries Service is violating Section 7 of the ESA by failing
to initiate and complete consultations concerning the effects
on threatened and endangered species of longline fishing by
U.S. vessels, under permits issued by the Fisheries Service.
The protected species designated included the leatherback,*log-

"Hawaiian longline fishing is managed under the federal Fishery Man-
agement Plan for Pelagic Fisheries in the Western Pacific Region. Vessels
that are under the Hawaii Fishery Management Plan fish both within the
U.S. 200-mile exclusive economic zone, as well as in the high seas. As
long as the vessels are unloading their catch in Hawaii, these vessels are
subject to the rules and regulations of Hawaii’s Fishery Management Plan.

2The record shows that since December 1999, at least 40 longline boats
originating in Hawaii have unloaded their catch in California ports. The
quantity of swordfish landed at San Pedro, California increased from 1.5
million pounds in 1999 to 2.6 million pounds in 2000.

*The 60-day notice of intent to sue was sent to comply with the citizen
suit provision of 16 U.S.C. § 1540(g)(2).

“The leatherback sea turtle (Dermochelys coriacea) is listed as endan-
gered by the ESA throughout its global range. 50 C.F.R. § 17.11. The
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gerhead,” olive ridley,’ and green,” sea turtles, as well as the
short-tailed albatross.® Second, the Center contended that the
Fisheries Service failed to comply with Section 9 of the ESA
by granting permits to private parties that result in the “take”
of threatened or endangered species. It contended that a gov-
ernmental body under whose authority an actor exacts a tak-

leatherback is the largest sea turtle weighing between 700 and 2000
pounds as an adult, and ranging from four to eight feet in length. Unlike
many other sea turtles, the leatherback has a soft rubbery shell. The spe-
cies feeds primarily on jellyfish and is capable of diving to depths greater
than 3,000 feet.

5The loggerhead sea turtle (Caretta caretta) is listed as a threatened spe-
cies under the ESA. 50 C.F.R. § 17.11. The loggerhead is characterized by
a reddish brown, bony carapace, with a comparatively large head, up to 25
centimeters wide. Adult loggerheads range in weight between 150 and 400
pounds and are typically 2.5 to 3.5 feet long. The loggerhead feeds primar-
ily on mollusks and crustaceans. All loggerhead turtles in the Pacific breed
in the western Pacific.

5The olive ridley sea turtle (Lepidochelys olivacea) is listed as threat-
ened by the ESA throughout its global range, however the Mexican nest-
ing population is listed as endangered. 50 C.F.R. § 17.11. The olive ridley
is one of the smallest sea turtles and nests in the Indian Ocean along the
coast of India and in the eastern Pacific along the coasts of Mexico and
Central America. It generally feeds on mollusks and crustaceans. The pri-
mary threats to the species are mortality from fishing and overharvest of
nesting females and their eggs.

"The green sea turtle (Chelonia mydas) is listed as threatened by the
ESA, except for the population breeding on the Pacific coast of Mexico,
which is listed as endangered. 50 C.F.R. § 17.11. The green sea turtle is
generally regarded as comprising two types, the eastern Pacific “black tur-
tle” and the green turtle throughout the central and western Pacific. The
species nests in Mexico, Central America, the Galapagos, Hawaii and in
the South Pacific.

8The short-tailed albatross (Phoebastria albatrus) is listed as an endan-
gered species by the ESA. 50 C.F.R. § 17.11. The short-tailed albatross is
the largest of the seabirds of the North Pacific with a wingspan exceeding
nine feet. The species currently breeds on only a handful of islands in
Japan. Once numbering in the millions, the species now numbers approxi-
mately 1300 of the short-tailed albatross. The species was brought near
extinction by feather hunters at the turn of the twentieth century.
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ing of an endangered or threatened species can also be held
responsible for the taking under Section 9.

On September 1, 2000, the Fisheries Service’s Regional
Administrator sent a letter in response, stating that under the
Fisheries Service’s interpretation of the Compliance Act, the
agency lacked discretion in issuing the fishing permits to
impose conditions that further the conservation of protected
species; therefore, the consultation provisions of the ESA
were not implicated. Further, the agency was developing a
fishery management plan for high seas migratory species and
that an ESA consultation would be conducted during that
administrative process to consider the impact of California’s
longline fleet on threatened and endangered species. The
Fisheries Service stated that it would investigate any take of
protected species by fisherman engaged in the high seas fish-
ery. The Center then filed suit against the Fisheries Service
asserting the three claims outlined in its notice letter.

The district court resolved the case on cross-motions for
summary judgment. The court rejected the Center’s claims
that the Fisheries Service was in violation of ESA Section 7
by not consulting prior to the issuance of the permits. It held
that the agency lacked discretion in issuing the permits to
impose conditions furthering the conservation of protected
species and that nothing in the Compliance Act “provides the
Secretary with the authority to place such conditions on per-
mits.” Center for Biological Diversity v. Nat’l Marine Fish-
eries Serv., 2001 U.S. Dist. LEXIS 20862, *10 (N.D. Cal.
2001). The court concluded that because the agency had no
discretion to condition permits for the benefit of listed spe-
cies, it could not be held liable under ESA Section 9 for any
take of such species by individual fishing vessels. Id.

We have jurisdiction under 28 U.S.C. § 1291.



11780 TurTLE IsLAND REST. v. NAT'L MARINE FISHERIES

II

Standard of Review

A district court’s grant of summary judgment is reviewed
de novo. Sierra Club v. Babbitt, 65 F.3d 1502, 1507 (9th Cir.
1995). De novo review of a district court judgment concern-
ing a decision of an administrative agency means the court
views the case from the same position as the district court.
Nevada Land Action Ass’n v. United States Forest Serv., 8
F.3d 713, 716 (9th Cir. 1993). Judicial review of administra-
tive decisions under the ESA is governed by Section 706 of
the Administrative Procedure Act (“APA”). 5 U.S.C. § 706.
Under the APA, a court may set aside an agency action if the
court determines that the action was “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with the
law.” Pyramid Lake Paiute Tribe of Indians v. United States
Dep’t of Navy, 898 F.2d 1410, 1414 (9th Cir. 1990).

111
Statutory Framework
A. High Seas Fishing Compliance Act

Prior to 1993, the United States had entered into numerous
bilateral and multi-lateral agreements providing for the use
and protection of various high seas fishery and marine
resources. Many of these agreements provided for the protec-
tion of endangered and protected species. The restrictions that
were imposed by these agreements were applicable only to
vessels flagged by countries that were signatories to the
agreements. In order to avoid the restrictions, many vessels
reflagged in countries that were not party to these agreements.

In 1993, the United Nation’s Food and Agriculture Organi-
zation addressed the problem of reflagging by negotiating the
Agreement to Promote Compliance with International Conser-
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vation and Management Measures by Fishing Vessels on the
High Seas (the “Agreement”). The Agreement required each
party to “take such measures as may be necessary to ensure
that fishing vessels entitled to fly its flag do not engage in any
activity that undermines the effectiveness of international
conservation and management measures.”

In 1995, the United States enacted the High Seas Fishing
Compliance Act (“Compliance Act”), for the purpose of
implementing the “Agreement to Promote Compliance with
International Conservation and Management Measures by
Fishing Vessels on the High Seas” and “to establish a system
of permitting, reporting, and regulation for vessels of the
United States fishing on the high seas.” 16 U.S.C. § 5501. The
Compliance Act requires United States vessels to obtain per-
mits to engage in fishing operations on the high seas, autho-
rizes the Secretary of Commerce to promulgate regulations to
implement the Act, proscribes unlawful activities, and estab-
lishes enforcement mechanisms. 16 U.S.C. §§ 5504-5506.
Further, it imposes conditions and restrictions on the permits
that are issued to fishing vessels. 16 U.S.C. § 5503.

B. The Endangered Species Act

The Endangered Species Act (‘ESA”) was enacted in 1973
to prevent the extinction of various fish, wildlife, and plant
species. The ESA is the “most comprehensive legislation for
the preservation of endangered species ever enacted by any
nation.” Tennessee Valley Auth. v. Hill, 437 U.S. 153, 180
(1978). The responsibility for administration and enforcement
of the ESA lies with the Secretaries of Commerce and Inte-
rior, who have delegated the responsibility to the Fisheries
Service with respect to marine species, and to the Fish and
Wildlife Service (“FWS”) with respect to terrestrial species.
50 C.F.R. § 402.01.

Section 7(a)(2) of the ESA imposes a procedural duty on
federal agencies to consult with either the Fisheries Service or
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the FWS before engaging in a discretionary action, which
may affect listed species. 16 U.S.C. § 1536(a)(2); 50 C.F.R.
§§ 402.14, 402.01(b). When the acting agency is either the
Fisheries Service or the FWS, the obligation to consult is not
relieved, instead, the agency must consult within its own
agency to fulfill its statutory mandate. See id. The purpose of
the consultation procedure is to allow either the Fisheries Ser-
vice or the FWS to determine whether the federal action is
likely to jeopardize the survival of a protected species or
result in the destruction of its critical habitat, and if so, to
identify reasonable and prudent alternatives that will avoid the
action’s unfavorable impacts. See 16 U.S.C. § 1536(b)(3)(A).?

v
Analysis

[1] As a threshold question, we must address whether the
issuance of fishing permits by the Fisheries Service under the
Compliance Act constitutes “agency action” implicating the
ESA. See Natural Resources Defense Council v. Houston, 146
F.3d 1118, 1125 (9th Cir. 1998). The term “agency action”
has been broadly defined encompassing “all activities or pro-
grams of any kind authorized, funded or carried out, in whole
or in part, by Federal agencies in the United States or upon
the high seas.” Id. (citing 50 C.F.R. §402.02). Examples

°If a contemplated agency action may affect a protected species, then
the “acting agency” must consult with either the Fisheries Service or the
FWS, either formally or informally. 50 C.FR. § 402.14(a); 16 US.C.
§ 1536(a)(4). The agency first prepares a biological assessment, in which
it evaluates the potential effects of an action on the protected species and
its critical habitat. 50 C.F.R. § 402.12(a). If the agency determines that its
action is “likely to adversely affect” a protected species, it must engage in
formal consultation. See id. If the agency determines that its action is “not
likely to adversely affect” a protected species, it may attempt informal
consultation. See 50 C.F.R. § 402.13(a). In this case, where the Fisheries
Service is itself the acting agency, the consultation would be with the
same internal units of the Fisheries Service as would be involved with an
outside acting agency.
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include but are not limited to: “(b) the promulgation of regula-
tions; [and] (c) the granting of licences, contracts, leases,
easements, rights-of-way, permits, or grants-in-aid . . .” 50
C.F.R. § 402.02. We conclude that the Fisheries Service issu-
ance of fishing permits to boats to allow fishing on the high
seas clearly constitutes “agency action” sufficient to trigger
the protections of the ESA.

The Fisheries Service and the FWS jointly promulgated the
ESA implementing regulations, which state in relevant part,
that “Section 7 and the requirements of this part apply to all
action in which there is discretionary Federal involvement or
control.” 50 C.F.R. § 402.03 (emphasis added). This court has
held that the discretionary control retained by the federal
agency must have the ability to inure to the benefit of a pro-
tected species. Environmental Prot. Info. Ctr. v. Simpson Tim-
ber Co., 255 F.3d 1073 (9th Cir. 2001). If no discretion to act
is retained, then consultation would be a meaningless exer-
cise. Sierra Club v. Babbirt, 65 F.3d 1502, 1509 (9th Cir.
1995). Stated another way, “where there is no agency discre-
tion to act, the ESA does not apply.” Natural Resource
Defense Council, 146 F.3d at 1125-26.

The district court found that there was not sufficient discre-
tionary control retained by the Fisheries Service while issuing
the permits to inure to the benefit of protected species. The
district court recognized that “some” discretion was retained
by the Fisheries Service but “[n]othing in the Compliance Act
provides the Secretary [of Commerce] with the authority to
place conditions on permits that inure to the benefit of pro-
tected species.” Center for Biological Diversity, 2001 U.S.
Dist. LEXIS 20862 at *10. We disagree.

“[]t is our duty to give effect, if possible, to every clause
and word of a statute rather than to emasculate an entire sec-
tion.” Bennett v. Spear, 520 U.S. 154, 173 (1997)(internal
quotations omitted). It is a fundamental canon of statutory
construction that the words of a statute must be read in their
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context and with a view to their place in the overall statutory
scheme. Davis v. Michigan Dep’t. of Treasury, 489 U.S. 803,
809 (1989). Applying these principles to the language of 16
U.S.C. §5503(d), Congress used the phrase “including but
not limited to” and in so doing, contemplated that the list of
potential obligations that the United States had under the
Agreement was not exhausted by those listed in the subsec-
tion. See, e.g., Ramirez, Leal & Co. v. City Demonstration
Agency, 549 F.2d 97, 104 (9th Cir. 1976)(the phrase “includ-
ing but not limited to” is often used to mitigate the rule of
statutory construction that general words are to be construed
as only applying to a specific list); In re Forfeiture of $5,264,
439 N.W.2d 246, 251-52 (Mich. 1989) (inferring a broad con-
struction from the use of “including but not limited to” lan-
guage). Congress recognized that other obligations may exist
and granted the Fisheries Service the discretion to determine
what is necessary and appropriate to fulfill the United States’
responsibilities.

When interpreting a statute, “[i]f the intent of Congress is
clear, that is the end of the matter; for the court, as well as the
agency must give[ ] effect to the unambiguously expressed
intent of Congress.” Chevron U.S.A. Inc. v. Natural Resources
Defense Council, 467 U.S. 837, 842-43 (1984). The Fisheries
Service’s interpretation of the Compliance Act as stated in its
response to the Center’s 60-day notice letter is not entitled to
Chevron deference because it is contrary to the unambiguous
language of the statute." If given credence, the agency’s inter-
pretation effectively omits the “including but not limited to”

1%Even if we were to find that the statute was ambiguous, we conclude
that the Fisheries Service’s interpretation of the Compliance Act is not
entitled to Chevron deference. The Fisheries Service’s interpretation was
issued in response to the Center's 60-day notice letter. “Interpretations
such as those in opinion letters—Ilike interpretations contained in policy
statements, agency manuals, and enforcement guidelines, all of which lack
the force of law—do not warrant Chevron-style deference.” Christensen
v. Harris County, 529 U.S. 576, 587 (2000); United States v. Mead, 533
U.S. 218, 235 (2001).



TurTLE IsLAND REST. v. NAT'L MARINE FISHERIES 11785

language from the statute, as well as the clearly expressed
intent of the statute, which was to comply with international
conservation measures.

[2] The plain language of the Compliance Act provides
Fisheries Service with ample discretion to protect listed spe-
cies. The intent of the Compliance Act was to implement the
“Agreement to Promote Compliance with International Con-
servation and Management Measures by Fishing Vessels on
the High Seas” and “to establish a system of permitting,
reporting, and regulation for vessels of the United States fish-
ing on the high seas.” 16 U.S.C. § 5501. The “Conditions”
subsection provides that “[t]he Secretary shall establish such
conditions and restrictions on each permit issued under this
section as are necessary and appropriate to carry out the obli-
gations of the United States under the Agreement, including
but not limited to” the markings of the boat and reporting
requirements. 16 U.S.C. § 5503(d) (emphasis added).”

[3] We hold that the Compliance Act is not ambiguous, and
Congress’s intent is clear from the plain language of the stat-
ute, therefore, we would not defer to the Fisheries Service’s

The permitting section of the Compliance Act, 16 U.S.C. § 5503(d)
states in full:

The Secretary shall establish such conditions and restrictions on
each permit issued under this section as are necessary and appro-
priate to carry out the obligations of the United States under the
Agreement, including but not limited to the following:

(1) The vessel shall be marked in accordance with the FAO
Standard Specifications for the Marking and Identification of
Fishing Vessels, or with regulations issued under section 305 of
the Magnuson-Stevens Fishery Conservation and Management
Act (16 U.S.C. § 1855); and

(2) The permit holder shall report such information as the Sec-
retary by regulation requires, including area of fishing operations
and catch statistics. The Secretary shall promulgate regulations
concerning conditions under which information submitted under
this paragraph may be released.
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interpretation, even if the opinion letter were a document enti-
tled to Chevron-style deference. Chevron, 467 U.S. at 842-43;
United States v. Mead, 533 U.S. 218, 235 (2001).

As the implementing legislation for the Agreement, the
Compliance Act expressly defines the term “international
conservation and management measures’ to mean ‘“‘measures
to conserve or manage one or more species of living marine
resources.” 16 U.S.C. § 5501(5). Among many others, one
such measure is the Inter-American Convention for the Pro-
tection and Conservation of Sea Turtles which was designed
to promote “the protection, conservation, and recovery of sea
turtle populations and of the habitats on which they depend.”
The Sea Turtle Convention seeks to reduce to the greatest
extent practicable the incidental capture, retention, harm and
mortality of sea turtles.

The district court and the Fisheries Service reliance on this
court’s holdings in Sierra Club and Simpson Timber is in
error. In Sierra Club, a private timber company, pursuant to
a right-of-way agreement with the Bureau of Land Manage-
ment (“BLM”), sought to build a road on public land, which
potentially impacted the northern spotted owl. 65 F.3d at
1509. The Sierra Club claimed that the agreement represented
ongoing agency action and that the BLM was required to con-
sult with the FWS about the potential impact of the road on
a newly listed species, the spotted owl, because the BLM
retained discretionary involvement and control over the right-
of-way. Id. However, the BLM retained only limited discre-
tion under the right-of-way agreement. The BLM could object
to the timber company’s project in only three limited
instances, none of which was at issue or related to endangered
or threatened species. We held that the BLM did not have a
duty to consult with the FWS because under the existing
agreement it could not influence construction of the roadway
for the benefit of the newly listed spotted owl. Id.

In Simpson Timber, this court addressed whether the FWS
retained sufficient discretionary control over an incidental
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take permit issued to Simpson Timber to require FWS to
reinitiate consultation when two additional species found on
Simpson Timber’s land were listed as threatened after the per-
mit was issued. 255 F.3d at 1081. The plaintiff sued to enjoin
logging until FWS reinitiated and completed consultation
regarding the potential effect of Simpson’s incidental take
permit for the northern spotted owl on the newly listed mar-
bled murrelet and coho salmon. The Court held that while the
FWS retained certain discretion over Simpson Timber’s activ-
ities, they did not “retain discretionary control to make new
requirements to protect species that subsequently might be
listed as endangered or threatened.” Id.

Simpson Timber and Sierra Club factually differ from the
present case because they involve situations where the agency
activity had been completed and there was no ongoing agency
activity, therefore, the consultation requirements of the ESA
were not invoked. Conversely, the Fisheries Service’s contin-
ued issuance of fishing permits under the Compliance Act
constitutes ongoing agency action, thus, under the plain lan-
guage of the Compliance Act, discretion is retained by the
federal agency.

[4] More closely analogous is our decision in Pacific Rivers
Council v. Thomas, in which we held that the Forest Service
was obligated to consult with the Fisheries Service regarding
the listing of the chinook salmon. 30 F.3d 1050, 1053 (9th
Cir. 1994). Pacific Rivers involved the Forest Service’s Land
Resource Management Plans, which established fifteen-year
plans for government lands. We noted that the Management
Plans “have an ongoing and long-lasting effect even after
adoption” and, therefore, “represent ongoing agency action.”
Id. Similarly, the issuance of the Compliance Act permits has
an ongoing and lasting effect and constitute ongoing agency
activity, which is likely to adversely affect listed species. See
Houston, 146 F.3d at 1128 (contract renewals constitute ongo-
ing agency activity invoking the consultation provisions of the
ESA); see also O’Neill v. United States, 50 F.3d 677, 680-81
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(9th Cir. 1995) (consultation provision of ESA apply to preex-
isting water service contract under which the U.S. must act
each year to supply the water).

[5] The Compliance Act entrusts the Fisheries Service with
substantial discretion to condition permits to inure to the ben-
efit of listed species. Whether the Fisheries Service must con-
dition permits to benefit listed species is not the question
before this court, rather, the question before us is whether the
statutory language of the Compliance Act confers sufficient
discretion to the Fisheries Service so that the agency could
condition permits to benefit listed species. We hold that the
statute confers such discretion and because it does so, the
ESA requires that the Fisheries Service conduct consultation
to assess the potential impact to protected species.

\Y
Conclusion

In light of our holding that the issuance of permits under
the Compliance Act is discretionary agency action, we reverse
the district court and conclude that the Fisheries Service is
required to conduct consultation to meet its obligations under
Section 7 of the ESA. Further, we remand the claims brought
under Section 9 of the ESA for further proceedings in light of
our decision that the issuance of the permits constitutes dis-
cretionary agency action.

REVERSED AND REMANDED.
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September 2003
MANAGING Our Nation's FISHERIES

Past, present and future

Thursday, November 13 - Saturday, November 15, 2003
Washington D.C., Omni-Shoreham Hotel and Conference Center

Managing Our Nation's Fisheries - Past, Present, and Future is sponsored by the eight
Regional Fishery Management Councils and the National Marine Fisheries Service
(NOAA Fisheries). This conference aims to educate the public, policy makers, and
media on the marine fishery management process, successful management examples
by region, and current management and research initiatives; to help bridge the gap
between perception and reality regarding fisheries management; and to provide a forum
for information exchange and to solicit a wide range of perspectives on future
management and marine research directions. The conference will feature keynote
speakers -- followed by regional perspectives from each Council/Region and
workshop/panel discussions on specific issue areas. Poster
sessions and panel discussions will run concurrently with other
activities. The deadline for submission of poster abstracts is
September 15.

The conference will be held November 13-15, 2003, at the
Omni-Shoreham Hotel and Conference Center, 2500 Calvert Street,
Washington, D.C. Everyone is invited to attend, from Congressional
members and their staffs, to media, U.S. Ocean Commissioners, Pew Commissioners,
fishing industry, environmental organizations, native/community interests, regional
Council members and staff, federal and state fisheries agencies, academics,
researchers, and any interested members of the public. Conference registration is free
of charge. However, there will be a fee for the evening reception and banquet on
Thursday.

The conference will open with a Fisheries Governance Panel that will set the stage, and
will include representatives from the U.S. Ocean Commission, Regional Councils,
NOAA Fisheries, recreational and commercial fishing interests, and NGOs. This panel
will focus not only on the perception gap in fisheries management, but will address
basic fisheries governance issues, guided by specific questions.

A
The conference will conclude with a wrap-up panel focused on #2
identifying issues and recommendations for future management
improvements. This panel also will attempt to focus recommendations MANAGING
in the context of U.S. Ocean Commission recommendations and Our Nation's
potential Magnuson-Stevens Act reauthorization. P — FFISHE!!{IES

Advance registration is requested. Attendance is free of charge.

Special room rates are available at the hotel if you book your room before
October 12. Mention code #604675 or NPFMC meeting when calling for the special
rate. For more information, contact the hotel directly at (202) 234-0700 or visit
their website.

For more information regarding the conference contact: Jeanne McKnight

Questions concerning the website contact: Marla Trollan (302) 674-2331 x. 32
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MANAGING Our Nation's FISHERIES

Past, present and future

Thursday, November 13 - Saturday, November 15, 2003
Washington D.C., Omni-Shoreham Hotel and Conference Center

AGENDA

Note: Each panel session will include audience participation and a
question-answer session for reporters

Thursday, November 13 - Plenary Session - Main Ballroom

8:00 am to 5:30 pm

8:00 to 8:45 a.m. Opening Remarks

8:4510 9:15 a.m. Keynote Speaker

9:30 to noon Panel on Fisheries Governance

1:00 to 5:30 p.m. Regional Presentations (eight 20-minute presentations)
6:30 to 9:00 p.m. Reception & Banquet (including additional keynote speaker)

Friday, November 14 - Panel Discussions

8:00 am to 5:30 pm

8:00to0 9:15a.m. Two Keynote Speakers

9:30 to noon Concurrent Panel: Ecosystem Considerations

9:30 to noon Concurrent Panel: IFQs/Rights-Based Management

1:00 to 3:15 p.m. Concurrent Panel: Habitat

1:00 to 3:15 p.m.  Concurrent Panel: Protected Species Considerations
3:30 t0 5:30 p.m. Concurrent Panel: Bycatch

3:30 to 5:30 p.m. Concurrent Panel: Marine Research

Saturday, November 15 - Panel Discussions and Wrap-Up - Main Baliroom

8:00 am to 3:00 pm ﬂ.—-‘
8:00t0 9:15 a.m. Keynote Speakers =
9:15 to 11:30 a.m. Concurrent Panel: Gear/Technology/Information in e S——
Bycatch ~ MANAGING
9:15 to 11:30 a.m. Concurrent Panel: Protecting Community Interests U""F-I‘g’ﬁgﬁ;'ﬁg

12:30 to 3:00 p.m. Wrap-up Panel and Closing Remarks

Past, prosent and futues
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e National Marine Fisheries Service

NOAA Fisheries 2003 Constituent Sessions

Bill Hogarth, Assistant Administrator for the National Marine Fisheries Service (NOAA
Fisheries), is convening special constituent sessions. One of the sessions will be in
conjunction with the Pacific Fishery Management Council meeting on September 8 (6
p.m. — 8 p.m.) and September 9 (8 a.m. - 11 a.m.) at the Doubletree Guest Suites
Southcenter, Seattle, Washington. The other session will be on September 24 (6 p.m. -
9 p.m.) at The Westin St. Francis, San Francisco, California. The constituent sessions
are intended to gather public input on ways to improve the effectiveness of NOAA
Fisheries and its management of living marine resources. This will be a collaborative
effort involving all major marine fisheries interests - councils, commercial and
recreational fishermen, tribal representatives, environmental organizations, and federal
and state government.

The primary objective is to assemble and provide a comprehensive analysis of the
diverse opinions, attitudes, and perspectives of marine resource stakeholders as they
relate to broad themes in management and daily operations. The secondary objective is
to identify performance measures for fishery management.

To help us better understand constituents’ concerns, NOAA Fisheries is soliciting public
comments on:
1- What is the most important issue facing fisheries in your region?
2- Who has responsibility over this issue? If unclear, or uncertain, who should be
in charge?
3- Identify and describe a possible solution or solutions that would remedy the
issue?
4- Does the solution require
(a)no changes to the present administrative or statutory structure, or
(b)administrative changes, and if so, what changes would you propose, or
(c)statutory changes, and if so, what would they be?
5- How could one measure whether the solution is being properly implemented
and working?
6- Briefly describe the best way to keep you informed about changes within
NMFS and fisheries management.

To respond to NOAA Fisheries’ e-comments visit NOAA Fisheries Web page:
http://www.nmfs.noaa.gov/emeetings

Point of Contact: Patricia Lawson, 301-713-2239 x145 or Patricia.Lawson@noaa.gov
[Last Updated — August 27, 2003]
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INFORMATIONAL REPORT ON COASTAL PELAGIC SPECIES

Pacific Sardine Allocation — Regulatory Amendment

The regulatory amendment to revise the allocation framework for Pacific sardine was submitted to
National Marine Fisheries Service (NMFS) on April 28, 2003. On June 26, 2003, NMFS published
notice (68FR37995) of the proposed rule to implement the regulatory amendment. The public
comment period for the proposed rule ended July 28, 2003. Final action on the regulatory
amendment is anticipated prior to September 1, 2003. If new information becomes available, it will
be provided at the September Pacific Fishery Management Council (Council) meeting.

Fishery Update

It has been reported that California landings of Pacific sardine were very low over the last month,
which follows low landings in May and June due to domoic acid concerns. The recent low landings
are partially due to the unseasonable availability of squid, which dominated landings. In San Pedro,
sardine availability was limited as well, and most landings of sardine were fairly small. In Monterey,
the fleet focused on squid, and rough weather limited sardine landings. Generally, however, landings
have increased since March 2003. In the Pacific Northwest, the sardine fishery started later than in
2002 (2002 — June 15; 2003 — June 28), and landings during the early part of the season were lower
than in 2002. Recently, landings in this fishery have increased. By the end of August 2003, it is
estimated that approximately 31,000 mt and 26,000 mt will have been landed in California and the
Pacific Northwest, respectively. The coastwide 2003 harvest guideline is 110,908 mt.

The 2002/2003 Pacific mackerel season closed June 30, 2003 with less than one-third of the harvest
guideline being landed. On July 1, 2003, the 2003/2004 Pacific mackerel season opened with a
harvest guideline of 10,652 mt, with 7,500 mt allocated for the directed fishery and the remainder
reserved for incidental landings. In the event the directed fishery is closed, Pacific mackerel landings
will be reviewed in spring 2004. If enough of the harvest guideline remains, the directed fishery
could be reopened.

More current landings information will be available at the September Council meeting.
Long-Term Allocation Fishery Management Plan Amendment

The Council has not formally initiated an amendment to the coastal pelagic species (CPS) fishery
management plan (FMP) for a more comprehensive revision of the Pacific sardine allocation
framework. However, the regulatory amendment recently adopted by the Council, if implemented,
would be in effect through 2005 at maximum. The following schedule and considerations are
provided for information purposes to illustrate potential timing of FMP amendment activities and
availability of necessary information. January 1, 2006 is used as the end point because, as noted, the
interim allocation could run through 2005.



Initial Tentative Schedule
January 1, 2006 — new allocation framework implemented.
June 2005 - final Council action.
March 2005 — preliminary Council action.
November 2004 — first set of alternatives and preliminary analyses reviewed by Council.
Summer 2004 — scoping/public hearings.

Considerations

New biological information (July 2003 and January 2004 Oregon/Washington research
cruises) complete by spring/summer 2004.

Stock Assessment Review (STAR) process — scheduled for May 2004, with report to
Council in June 2004.

New/expanded economic information survey completed by spring 2004.

New assessment model, including improved understanding of stock structure and
whether biomass trend is stable, decreasing, or increasing should be available in 2005.
Council guidance from April 2003 — develop framework that provides flexibility and
harmonizes allocation with environmental conditions, stock status, and market dynamics.

FAIPEMC\MEETING\2003\September\CPS\CPS Informational Report.wpd 2
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setting opacity standards for vehicle
emissions, requiring that pollution
control equipment is not removed and
prohibiting unnecessary idling of
vehicles. New Hampshire air pollution
control regulations apply statewide.
New Hampshire submitted this rule to
EPA on August 31, 2000 for inclusion in
the SIP.

II. What Are the Requirements of
Chapter 1100, Part Env-A 11017

The New Hampshire rule, Part Env-A
1101 includes sections Env-A 1101.01
through 1101.10. New Hampshire has
also submitted Env-A 101.63 and Env-
A 101.109, which are the definitions of
“Emergency motor vehicle” and “Motor
vehicle,” respectively. Specifically,
sections being proposed for approval
establish opacity standards for diesel
engines built on or before 1990 to be no
higher than 55 percent opacity, those
diesel engines built after 1990 to have
no higher than 40 percent opacity, and
for gasoline engines to have no visible
emissions other than water vapor,
except at start up. The rule also
prohibits the owner or operator of a
diesel or gasoline powered vehicle from
altering or removing any emission
control equipment or system, and
requires that equipment to be
maintained and operational. Finally,
with limited exceptions as provided for
in the rule, such as for emergency
vehicles or when the vehicle is stuck in
traffic, no diesel or gasoline powered
engine may be allowed to idle for more
than 5 consecutive minutes if the
temperature is above 32 degrees
Fahrenheit, nor for more than 15
consecutive minutes if the temperature
is between 32 degrees and minus 10
degrees Fahrenheit. This rule will result
in emissions reductions of volatile
organic compounds, nitrogen oxides,
carbon monoxide, and fine particulate.

III. Proposed Action

EPA is proposing to approve a SIP
revision at the request of the New
Hampshire DES. This version of the rule
was adopted on September 25, 1996 and
submitted to EPA for approval on
August 31, 2000. We are proposing to
approve the September 25, 1996 version
of Chapter Env-A 1100, Part Env-A 1101
entitled “Diesel and Gasoline Powered
Motor Vehicles.” EPA is proposing to
approve these New Hampshire
requirements into the SIP because EPA
has found that the requirements will
help prevent emissions of volatile
organic compounds, nitrogen oxides,
carbon monoxide and fine particles and
will strengthen the New Hampshire SIP.

EPA is soliciting public comments on
the issues discussed in this notice or on

other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA New England
Regional Office listed in the ADDRESSES
section of this document.

IV. What Are the Administrative
Requirements?

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 8, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),

because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 ef seq.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 13, 2003.
Robert W. Varney,
Regional Administrator, EPA New England.
[FR Doc. 03-16238 Filed 6-25-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 030612150-3150-01; L.D.
051503B]

RIN 0648-AQ94

Fisheries off West Coast States and in
the Western Pacific; Coastal Pelagic
Species Fishery; Regulatory
Amendment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes a regulatory
amendment to the Coastal Pelagic
Species (CPS) Fishery Management Plan
(FMP). This amendment was submitted
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by the Pacific Fishery Management
Council (Council) for review and
approval by the Secretary of Commerce.
The proposed amendment would
change the management subareas and
the allocation process for Pacific
sardine. The purpose of this proposed
amendment is to establish a more
effective and efficient allocation process
for Pacific sardine and increase the
possibility of achieving optimum yield
(0Y).

DATES: Comments must be received by
July 28, 2003.

ADDRESSES: Send comments on the
proposed rule to Rodney R. Mclnnis,
Acting Administrator, Southwest
Region, NMFS, 501 West Ocean
Boulevard, Suite 4200, Long Beach, CA
90802.

Copies of the environmental
assessment/regulatory impact review/
initial regulatory flexibility analysis
(EA/RIR/IRFA) may be obtained from
Donald O. Mclssac, Executive Director,
Pacific Fishery Management Council,
7700 NE Ambassador Place, Suite 200,
Portland, OR 97220.

FOR FURTHER INFORMATION CONTACT:
James Morgan, Sustainable Fisheries
Division, NMFS, at 562—-980-4036.

SUPPLEMENTARY INFORMATION: Pacific
sardines are managed pursuant to the
CPS FMP, which was implemented by
regulations published at 64 FR 69893,
December 15, 1999. The annual harvest
guideline for Pacific sardine is allocated
two-thirds south of Pt. Piedras Blancas,
CA (35°40’ N. lat.) (a point south of
Monterey, California, which includes
the fishery in Southern California) and
one-third north (includes fisheries in
Monterey, CA, Oregon, and
Washington), beginning annually on
January 1. On October 1, the harvest
guideline remaining in each sub-area is
added together, then divided equally
between the two areas.

In 2002, the northern allocation was
reached before October 1, which
required closure of the fishery while
significant amounts of sardine remained
unharvested in the south (67 FR 58733,
September 18, 2002). Rough ocean
conditions in the Pacific Northwest
beginning in October make fishing with
purse seine gear difficult or impossible.
Because the fisheries off Oregon and
Washington would be virtually over by
October, the Council requested an
emergency rule to make the required
allocation in 2002 earlier than October
1, to avoid losses in jobs and revenue.
An emergency rule was implemented on
September 26, 2002 (67 FR 60601), that
reallocated the harvest guideline and
reopened the fishery.

The FMP established a limited entry
fishery south of Pt. Arena, CA {39°N.
lat.), which is a point north of San
Francisco, CA. An open access fishery
exists north of Pt. Arena, CA made up
of fisheries off Northern California,
Oregon, and Washington.

Tgere was no sardine fishery in
Oregon and Washington when the CPS
FMP was implemented. The allocation
procedure included in the CPS FMP was
adopted from California rules and was
designed to protect the Monterey, CA
fishery (in the northern subarea or
Subarea A) from the possibility of the
fishery in Southern California (in the
southern subarea or Subarea B) catching
the entire harvest guideline before
sardine became available in Monterey.
The fishing pattern that has developed
is that, generally, sardine become
available to the Southern California
fishery at the beginning of the year, the
Pacific Northwest in the summer, and
Monterey in the fall. As a result, there -
are three areas affected by the existing
allocation system rather than two, and
the possibility exists that the fishery in
the Pacific Northwest might preempt the
Monterey fishery. If Pacific sardine
remain unharvested in either area
following the reallocation on October 1,
there currently is no procedure to make
further reallocations to increase the
likelihood of achieving optimum yield
(OY).

The Council recognized that a process
with more flexibility for making
allocation decisions was needed.
Therefore, the Council considered a
regulatory amendment pursuant to the
framework process identified in 50 CFR
660.517 of the regulations implementing
the CPS FMP. At its November 2002
meeting in Foster City, CA, the Council
adopted a set of management
alternatives to address the allocation
issue and directed its Coastal Pelagic
Species Management Team
(Management Team) to analyze these
alternatives and others it believed
appropriate. The primary goal was to
avoid closing any segment of the fishery
while a portion of the harvest guideline
remain unharvested. The Management
Team provided a draft environmental
assessment for the Council’s March 2003
meeting in Sacramento, CA, which
included a range of options that showed
the projected harvest in the three areas
and how much of the harvest guideline
would remain at the end of the fishing
season. After receiving reports from its
Coastal Pelagic Species Advisory
Subpanel (Subpanel) and its
Management Team, and after hearing
public comments, the Council adopted
a range of alternatives for public review.
A revised environmental assessment

was provided to the public during the
week of March 24, 2003.

At its meeting in Vancouver, WA on
April 10, 2003, the Council received
reports from its Subpanel and its
Management Team, and heard public
comments. The Council then adopted an
option that: (1) changes the definition of
subarea A and subarea B by moving the
geographic boundary between the two
areas from Pt. Piedras Blancas at 35° 40’
00’ N. lat. to Pt. Arena at 39° 00" 00”

N. lat., (2) moves the date when Pacific
sardine that remain unharvested are
reallocated to Subarea A and Subarea B
from October 1 to September 1, (3)
changes the percentage of the
unharvested sardine that is reallocated
to Subarea A and Subarea B from 50
percent to both subareas to 20 percent
to Subarea A and 80 percent to Subarea
B, and (4) reallocates all unharvested
sardine that remain on December 1 coast
wide. This procedure is proposed to be
in effect for 2003 and 2004, and for 2005
if the 2005 harvest guideline is at least
90 percent of the 2003 harvest
guideline.

An interim approach was taken
because the sardine resource has
recovered after decades of absence and
there is insufficient information
available on stock structure and
migration patterns to assess the impacts
of a more detailed allocation process on
the fishing communities along the
Pacific coast. The proposed change
would most likely avoid the need for an
emergency rule to reallocate
unharvested portions of the OY and
would have a greater possibility of
achieving OY than the current
allocation process. Information from
resource surveys scheduled for the
Pacific Northwest in 2003 and 2004 plus
accumulated data on size and age of
sardine from all areas of the fishery will
improve the assessment model and
provide better data for measuring the
impacts of various allocation options for
the longer-term.

While the proposed action is being
taken as a regulatory amendment under
a framework, implementing the
proposed action permanently will
eventually require a change in Section
5.2 of the FMP, which describes the
north-south allocation. The only
regulatory change that would be
required is to redefine Subarea A and
Subarea B at 50 CFR 660.503. If the
regulatory amendment is approved, the
fishery in Monterey, CA would become
a part of the Subarea B fishery rather
than Subarea A, and Pacific sardine
landed in Monterey in 2003 would
become part of the Subarea B landings.
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Classification

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 128686.

The Council prepared an IRFA that
describes the economic impact this
proposed rule, if adopted, would have
on small entities. The IRFA is available
from the Council (see ADDRESSES). A
summary of the IRFA follows:

A description of the action, why it is
being considered, and the legal basis for
this action are contained in the SUMMARY
and in the SUPPLEMENTARY INFORMATION
sections of this proposed rule. This
proposed rule does not duplicate,
overlap, or conflict with other Federal
rules. There are no reporting, record-
keeping, or other compliance
requirements of the proposed rule.

Approximately 140 vessels are
permitted in the sardine fisheries off the
U.S. West Coast; 65 vessels are
permitted in the Federal coastal pelagic
species (CPS) limited entry fishery off
California, while approximately 55
vessels are permitted in State of Oregon
and Washington sardine fisheries. An
additional 18 live bait vessels are
permitted in Southern California and 2
live bait vessels are permitted in Oregon
and Washington. All of these vessels
would be considered small businesses
under the Small Business
Administration standards. Therefore,
there would be no disproportionate
economic impacts resulting between
small and large vessels under the
proposed action. Because cost data are
lacking for the harvesting operations of
CPS finfish vessels, it was not possible
to evaluate the economic impacts from
estimated changes in sardine landings
in terms of vessel profitability. Instead,
economic impacts were evaluated based
only on changes in sardine ex-vessel
revenues compared to sardine landings
under the status quo. Therefore, the
difference between vessel revenues
generated by 2003 proposed quotas and
those generated by 2003 projected
landings were used as a proxy for vessel
profitability among the three regions
evaluated. All projections utilized 2001
data and changes in ex-vessel revenues
are described in 2001 dollars. CPS
finfish vessels typically harvest a
number of other species, including
anchovy, mackerel, squid, and tuna.
However, since data on individual
vessel operations were not readily
available, it was not possible to evaluate
potential changes in fishing strategies by
these vessels in response to different
opportunities to harvest sardines under
each of the allocation alternatives and
what this would mean in terms of total
ex-vessel revenues from all species.

Under the proposed action, sardine
landings for CPS vessels for the entire
West Coast are estimated to increase
9,846 metric tons (mt) from the status
quo, with a corresponding increase in
ex-vessel value of $1,077,540. All of the
coastwide harvest guideline OY would
be caught by the end of the season
under the proposed action. Sardine
landings by vessels participating in the
Oregon/Washington fishery were
estimated to be 7,622 mt greater than the
status quo, with ex-vessel revenues
increasing by $873,526. Landings by
CPS vessels that historically would have
participated in the Northern California
sardine fishery would increase 2,449 mt
above the status quo with a
corresponding rise in ex-vessel revenues
of $228,035. Under the proposed action,
a loss of 225 mt in landings was
estimated for vessels that historically
fished out of Southern California ports,
which equates to foregone ex-vessel
revenues amounting to $24,021, or
approximately $370 per vessel, in lost
ex-vessel revenue relative to the status
quo. Twenty live bait vessels landed
approximately 2,000 mt per year of
mixed species from 1993 through 1997.
Those landings were comprised mostly
of Pacific sardine and northern anchovy.
The estimated live bait 18 vessels
fishing in Southern California are
expected to be only minimally impacted
by this action similar to results for the
CPS limited entry vessels fishing in that
area. The two live bait vessels fishing in
Oregon and Washington are not
expected to be impacted by this action.

For the 65 CPS Firnited entry vessels
that could participate in either the
Southern California or Northern
California sardine fisheries, the 225 mt
loss represents a potential loss in ex-
vessel revenues for the CPS vessels
choosing to operate in Southern
California, which is substantially less
than 0.01 percent per vessel. If the 65
CPS limited entry vessels choose to fish
in the traditional Northern California
sardine fishery, the potential gain in ex-
vessel revenue for that fishery is
estimated to be approximately $3,508
per vessel per year. However, this
amount could be underestimated since
data from the 2001 SAFE report show
that only 27 CPS vessels landed in
Monterey/Santa Cruz and only 13 CPS
vessels landed in San Francisco.

Even though limited entry vessels
based in Southern California are not
restricted from participating in the
Northern California or the open access
Oregon/Washington sardine fisheries, it
is unlikely that it would be profitable
for all Southern California vessels to do
so due to additional travel time and fuel
costs. However, any loss in profitability

by the CPS vessels choosing to fish in
Southern California could be mitigated
to a certain extent by moving northward
to land larger, higher-priced sardines in
Northern California ports.

Vessels that participate in the Oregon/
Washington sector of the fishery are
estimated to increase ex-vessel revenues
by $15,882 per vessel based on the
estimated 55 State sardine permits
issued. However, this figure may be
underestimated since data show that, of
the 35 Washington permitted vessels,
only 19 vessels participated in these
fisheries in 2002 with the majority of
the catch accomplished by only 13
vessels.

The Council considered 3 alternatives
to the proposed action in addition to the
no-action alternative. All alternatives
resulted in ex-vessel revenue gains of
various magnitudes for the fishery as a
whole. However, the proposed
alternative yielded the greatest overall
gain, with the least negative impacts to
individual vessels from any one region
while also providing the fishery with
the possibility of achieving OY as
required under the Magnuson-Stevens
Fishery Conservation and Management
Act.

Alternative 1 (status quo) With a 10
percent increase in harvest from 2002,
total landings would be 101,061 mt and
total ex-vessel revenues would amount
to $10,587,481. Southern California
vessels would realize ex-vessel revenues
of $5,749,562, Northern California
vessels $1,039,424, and Oregon/
Washington vessels $3,798,405.

Alternative 2 (start year with 66—33
allocation, subarea line to 39° N lat,,
September {50-50] reallocation, and
December [coastwide] reallocation).
Relative to the status quo, Southern
California vessels would lose 3,618 mt
or $386,201 in ex-vessel revenues.
Northern California vessels would gain
35 mt or $3,306, and Oregon/
Washington would gain 10,108 mt or
$1,158,314, for a net increase in
coastwide ex-vessel revenues of
$775,420.

Alternative 4 (start year with 66-33
allocation, subarea line not changed,
September [50-50] reallocation, and
December [coastwide] reallocation).
Compared to the status quo, Southern
California vessels would realize no
change in landings, Northern California
vessels would gain 274 mt or $25,518 in
ex-vessel revenues, and Oregon/
Washington vessels would gain 8,091
mt or $927,167. This results in an
overall net increase of $952,685 in ex-
vessel revenues,

Alternative 5 (start year with 66-33
allocation, subarea line to 39° N lat.,
September coastwide reallocation).
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Relative to the status quo, Southern
California vessels would lose 2,500 mt
or $266,924 in ex-vessel revenues.
Northern California vessels would gain
2,239 mt or $208,547, and Oregon/
Washington vessels would gain 10,108
mt or $1,099,937, for a net increase in
overall ex-vessel revenues of
$1,099,937.

List of Subject in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: June 19, 2003.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, NMFS proposes to amend 50
CFR part 660 as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 el seq.

2. In §660.503, paragraphs (b)(2) and
(c)((1) are revised to read as follows:

§660.503 Management subareas.
* * * * *

(b) * %k %k

(2) Southern boundary - at 39° 00" 00"
N. lat. (Pt. Arena).

(C) * kX Kk

(1) Northern boundary - at 39° 00" 00
N. lat. (Pt. Arena); and
* * *x * *

3. Section 660.509 is revised to read
as follows:

§660.509 Closure of directed fishery.

(a) The date when Pacific sardine that
remains unharvested will be reallocated

to Subarea A and Subarea B has been
changed from October 1 to September 1
for 2003 and 2004, and for 2005 if the
2005 harvest guideline is at least 90
percent of the 2003 harvest guideline.

(b) All unharvested sardine that
remains on December 1 will be available
for harvest coast wide.

4, In §660.511, new paragraph (f) is
added to read as follows:

Catch restrictions.
* * *

§660.511

* *

(f) The percentage of the unharvested
sardine that is reallocated to Subarea A
and Subarea B has been changed from
50 percent to both subareas to 20
percent to Subarea A and 80 percent to
Subarea B.

[FR Doc. 03-16084 Filed 6-25-03; 8:45 am]

BILLING CODE 3510-22-S
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UNTTED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FLE o7y

HAWAII LONGLINE ASSOCIATION,
Plaintiff,
v.

NATIONAL MARINE FISHERIES : . P .
SERVICE, and Civ. No. 01-0763 (CKK)

DONALD L. EVANS, In his official
capacity as Secretary, United States

Department of Commerce , ) FILED /

Defendants. ; ‘AUG 3 1 2003
' NANCY MAYER WHITTINGTON, CLERK
MEMORANDUM OPINION e
(August 31, 2003)

This is the second time that the Court has been ?rescnted with cross-motions for
summ%ry judgment during the unusual procedural history of t;Lis APA litigation. Plaintiff
‘ Hawaii Longline Association’s (“HLA’s™)' Second Amended Complaint seeks to set aside
tegulations and a biological opinion issued by Defendants National Marine Fisheries Service
(“NMFS™) and Secretary Donald L. Evans affecting the Fishery Management Plan for the
Western Pacific Region. Specifically, HLA has moved for summary judgment regarding its
second claim for relief, which challenges a rule promulgated on June 12, 2002, 67 Fed. Reg.
40;232 (June 12, 2002) (“Tune 2002 Regulations™). It has also requested judgment in its favor

regarding its third claim for relief, which contests a Biological Opinion issued on November 15,

2002 (*2002 BiOp™). After due consideration of the parties’ motions, their oppositions, and their

! lHlA {s a trade associaton that represents the Hawzji-bésed longline tuna and swordfish
fishing industries.
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rzplizs, the Court shall grant Plaintif's Motion for Summery Judgment regardiag iis second and
third claims for relief and den v Defencants’ Cross-Motions. With no material facts in disputs,
the Court has determined that the June 2002 Regulations ard the 2002 BiCp are arbitrary,

capricious, and contrary 10 law and, therefors, shall be vacated and remanded to NMFS as 2

1matter of law.

.
hy

The issues in this case arise at the cross section of two discrete federal stahutes, the

¥

Magnuson-Stevens Act, 18 U.5.C. § 1301 et seg., and the Endangerad Species Act, 15 U.S.C. §
1531 et seg. Therefars, it is necessary te briefly consider the 2uthority NMFS derives from each
statute before reviswing the events leading up to mc present motions belore the Court, Afler
reviewing the statutory framework under which NMFS operates, the Court will then sketch out
the events that havs transpired in this complicated administrative Jaw case,

(A) Statutory Framework

(1) The M’agnusan-Steve.m Fishery Conservation ard M. anaéemen! Act

Fisheries under the jurisdiction of the United States ars resulated by the Magnuson-
Stevens Fishery Conservation and Management Act (“Magruson-Stevens Act”),‘ 16 US.C. §
1801 ef seg. Among its various provisions, the Maznuson-Stevens Act established 2ight regional
courcils comprised of “individuals who, by reason of their oceupaticnal or other sxperience,
scientific expertise, or training, ars knowledgeabls regarding conservation and management, or

the commercial or recreational harvest, of the fishery resources of the geographical area

concermed.” 16 U.S.C. § 1852(a)(2)(A). In ordér to ensurs 2 balanced cross-section of interested
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parties on each council, the Act requires the Secretary of Commerce’ — and, ultimately NMFS -
to abide by certain appointment and reporting requirements. 16 U.S.C. § 1852(2)(2(B). Each
courcil is vested with the authority to issue regulations for the conservation and management of
the fisheries in its geographic region, including comprehensive Fishery Management Plans |
(‘FMPs”). 16 U.S.C. § 1853(a), (c). The proposals of the regional councils are subject to review
by NMFS, which must examine each submission to ensure that it is consistent with the
requirements under the Act. See 16 U.S.C. § 1854(a), (b). These substantive requirements
demand that an FMP be “necessary and appropriate for the conservation and management of the
fishery,” 16 U.S.C. § 1853(3)(1)(A), be consistent with national standards set out in the Act, 16
U.S.C. § 1853(a)(1)(C), and abide by “any other applicable law,” id., including the Endangered
Species Act.
In certain situations, NMFS may prepare an FMP without the input of the appropriate
-regional council via a “Secretarial amendment.” However, the statmte limits such situations,
granting sﬁch authority only where:
(A) the approprate Council fails to develop and submit to the Secretary, after a
reasonable period of time, a fishery management plan for such fishery, or any

necessary amendment to such a plan, if such fishery requires conservation and
management;

(B) the Secretary disapproves or partially disapproves any such plan or
amendment, or disapproves a revised plan or amendment, and the Council
involved fails to submit a revised or further revised plan or amendment; or
(C) the Secretary is given authority to prepare such a plan under this section

16 U.S.C. § 1854(c)(1)- In addition, NMFS may promulgate emergency regulations or mterim

measures (through the Secretary) in the event that “an emergency exists or [where] interim

2 The Secretary of Commerce administers the Magnuson-Stevens Act through the
National Oceanic and Atmospheric Administration (“NOAA”), which in turn has delegated this
responsibility to NMFS. See 50 CF.R. § 600.10 et segq.

-3
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measures are necessary to reduce overfishing for any industry.” 16 U.S.C. § 1855(c)(1)-
Regulations promulgated by NMFS (through the Secretary) pursuant to its eMmergency pOwers are

limited in diration and may not exceed 180 days, but may be extended for an additional 180-day

period, subject to the requirements of the Act. 16 U.S.C. § 1855(c)(3)(B).

The fisheries based in Hawaii, American Samoa, Guam, and the Nortl;em Mariana
Islands fall under the authority of the Western Pacific Fishery Management Council (“West Pac”
or “the Council”). 16 US.C. § 1852(a)(1)(H). As aresult, under the Magnuson-Stevens Act,
West Pac is responsible for issuing various FMPs, including the Pelagics (Open Ocean) FMP
central to the dispute in the present case. |
(2) The Endangered Species Act

The Endangered Species Act (“ESA™), 16 U.S.C. § 1531 er seq., establishes a

comprehensive federal program to limit the number of fish, wildlife, and plant species rendered

extinct as a consequence of their interactions with mankind. Under the ESA, the U.S. Fish and
Wildlife Service (“FWS”) and NMFS® (collectively, “the Services”) are required to promulgate
regulations listing those species that are “threatened” or “endangered” based on enumerated
criteria and to “designate any habitat of such species which is then considered to be critical
habitat.” 16 U.S.C. § 1533. The ESA further requires that each federal agency, in consultation
with the Services, “insure that any action authorized, funded, or carried out by such agency . . . is
not likely to jeopardize the continued existence of any endangered species or threatened species
or result in the destruction or adverse modification of habitat of such species which is determined

by [the Services]. . to be critical.” 16 U.S.C. § 1536(a)(1). Under the ESA and its

* The Secretarics of Interior and Commerce administer the ESA through FWS and
NMFS, respectively. See also infra note 4.

4.
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implementing regulations, a federal agency must engage in formal consultation with the Services

if an action undertaken by that agency “may affect” an endangered or threatened species or its
critical habitat. 50 C.F.K § 402.14(a).
In the event that formal consultation is required, the appropriate consulting Service (in
this case, NMFS)* will review the proposed agency action by undertaking a Biological Opinion
(“BiOp”). 50 C.F.R. § 402.14(g). The BiOp considers and details how the proposed agency
action affects any listed species o its critical habitat. In making this inquiry, the Service must
comport with the statute’s “best science” requirement. 16 U.S.C. § 1536(a)(2); 5 0CFR.§
402.14(h). This comprehensive review of the agency’s action generally leads to one of two
possible results: (1) the action either “jeopardizes” or (2) does not jeopardize the listed spccicsu
50 C.F.R. § 402.14(h)(3). When the consulting Service determines that an agency action is
likely to jeopardize a protected species, it must provide “reasonable and prudent alternatives”
(“RPAs”) that would not jeopardize the listed species. 16 U.S.C. § 1536(b)(3)(A); S0C.FR. §
402. An RPA rcpresehts an alterhative means to implemént a proposed action, and would
accomplish the same general purpose of the proposed action, without jeopardizing the listed
species. On the other hand, if the consulting Service reaches a “no jeopardy” conclusion, or if an
RPA is available that would avoid jeopardy, Ithc Service issues an Incidental Take Statement. 16
U.S.C. § 1536(b)(4); 50 C.E.R. § 402.14(1). An Incidental Take Statement permits an agency to

undertake an action that leads to the “taking™ (harassment, injury, or death)’ of a particular

4 FWS is not implicated in these proceedings because its jurisdiction is limited to
terrestrial organisimns.

5 wrake” is a word of art that is defined in the ESA. “The term ‘take’ means to harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any
' (continued...)

-5-
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number of listed species without violating the ESA’s taking prohibitions. 16 US.C. §
1536(b)(4); 50 C.E.R. § 402.14(1).

If one of the Services issues an Incidental Take Statement, the agency undertaking the
proposed action (“action agency”) is required to reinitiate consultations with one of the
consulting Services where the action agency retains discretionary involvement over tbe action or
control of the action has been retained or is authorized by a federal statute and:

(a) If the amount or extent of taking specified in the incidental take statement is

exceeded;
(b) If new information reveals effects of the action that may affect listed species

or critical habitat in 2 manrier or to an extent not previously considered;

(c) If the identified action is subsequently modified in a manner that causes an
effect to the listed species or critical habitat that was not considered in the
biological opinion; or

(d) If a new species is listed or critical habitat designated that may be affected by
the identified action. :

50 C.F.R. § 402.16. In the event that an action agency determines that it must reinitiate formal
consultations with 2 consulting Service, that Service will issue 2 new biological opinion
evaluating the proposed agency action.
(3) Dual Responsibilities

In the unique situation presented by this case, NMFS is responsible for authorizing
regulations and FMPs proposed by the eight regional councils under the Magnuson-Stevens Act
but, at the same time, must evaluate its own actions under the ESA. In other words, NMFS
serves as both the action agency and the consulting Service. See, e.g., 2001 BiOp AR-604, at
9099 (listing the National Mgrine Fisheries Servicc, Southwest Region Sustainable Fisheries

Division as the action agency and the National Marine Fisheries Service, Endangered Species

5(...continued)
such conduct.” 16 U.S.C. § 1532(19).

6
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Diﬁsion as the consulting Service). In the context of the instant matter, this means that NMFS
must approve amendments fo the existing Pelagics FMP, but because the FMP could affect the
listed turtles, NMFS must also issue a BiOp to determine if the FMP jeopardizes the listed
turtles.

(B) Factual Background

At the outset, the Court observes that the United States District Court for the District of
Columbia has supplemented Federal Rule of Civil Procedure 56 with Local Civil Rule 56.1,
which requires that each party submitting a motion for summary judgment attach a statement of
material facts to which that party contends there is no genuine issue, with specific citations to
those portions of the record upon which the party relies in fashioning the statement.® The party
opposing such a motion must, in turn, submit a statement of genuine issues enumerating all
material facts which the party contends are at issue and thus require Litigation. See LCvR 56.1.
Where the opposing party fails to discharge this obligation, 2 court may take all facts alleged by

the movant as admitted. Jd. As this Circuit has emphasized, “[LCvR 56.1] places the burden on

$ The Rule provides, in relevant part;

Each motion for summary judgment shall be accompanied by a statement of material
facts as to which the moving party contends there is no genuine issue, which shall
include references to the parts of the record relied on to support the statement. An
opposition to such a motion shall be accompanied by a separate concise statement of
genuine issues setting forth all material facts as to which it is contended there exists
a genuine issue necessary to be litigated, which shall include references to the parts
of the record relied on to support the statement. . . . In determining a motion for
summary judgment, the court may assume that facts identified by the moving party
in its szatement of material facts are admitted, unless such a fact is controverted in
the statement of genuine issues filed in opposition lo the motion.

LCvR 56.] (formerly known as Local Rule 108(h)) (emphasis added).

-7-



08/03/03 15:46 FAX 2023050275 DOJ-WILDLIFE SECTION [doog

the parties and their counsel, who are most familiar with the litigation and the record, to
crystallize for the district court the material facts and relevant portions of the record.” Jackson v.
Finnegan, Henderson, Farabow, Garrett & Dunner, 101 F.3d 145, 151 (D.C. Cir. 1996) (citing
Twist v. Meese, 854 F.2d 1421, 1425 (D.C. Cir. 1988); Guarino v. Brookfield Township Trustees,
980 F.2d 399, 406 (D.C. Cir. 1992)). Because of the sigmficance of this task and the potential
hardship placed on the court if parties are derelict in their duty, courts require strict compliance
with LCVR 56.1. See id. at 150 (citations omitted).

This Court strictly adheres to the text of Local Civil Rule 56.1 when resolving motions
for summary judgment. See HLA v. NMFS, Civ. No. 01-0765 (D.D.C. Nov. 28, 2001) (order
denying HLA’s motioa for relief from LCvR 56.1); see also Burke v. Gould, 286 F.3d 513, 519
(D.C. Cir. 2002) (holding that district courts need to invoke Local Civil Rule 56.1 before
applying it to the case). Although discretionary by the text of the Local Civil Rules, in resolving
the present summary judgment motions, this Court “assumes that facts identified by the moving
party in its statement of material facts arc admirted, unless such a fact is controverted in the
statement of genuine issues filed in opposition to the motion.”” LCvR 56.1.

For purposes of this opinion, the Court primarily cites to the Administrative Record. In
instances where an issue is raised regarding a maxeﬁal» fact, the Court has reviewed the record
citations by the parties to ensure that the parties’ characterizations of the re;zord are accurate. In

* addition, due to the complicated nature of this administrative law case, the Court must consider
the prdcedural history of prior litigation between these parties. In some instances, relevant
decisions in this prior case were cited in the parties’ pleadings, but not contained in their
Statements of Material Facts Not in Genuine Dispute. Therefore, the Court will use its discretion

under Local Civil Rule 56.1 to consider this material outside the Statements provided by the

-8
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parties. Having set forth these preliminaries, the Court moves to a discussion of the material
facts not genuinely in dispute.
(1) Endangered and Threatened Sea Turtles, the Fishery, and the 1998 BiOp

The five species of sea turtles implicated in these proceedings — and all sea turtles for that
matter — are listed as endangered or threatened under the ESA. See 50 CER. §17.11. Itis
beyond dispute that, incidental to catching desired commercial fish, such as swordfish and tuna,
the longline fishing industry (“the Fishery”) kills or injures sea turtles each year. 2001 BiOp
AR-604, at 9184-202." For example, sea turtles may become entangled or hooked by the
Fishery’s gear, which can mortally wound, severely injury, or drown the turtles. Id. at 9184,

The Fishery is regulated by the Western Pacific Pelagics FMP (“Pelagics FMP™), which
was implemented in 1987 under the authority of the Magnuson-Stevens Act, 52 Fed. Reg. 5,987
(Mar. 23, 1987). Id. at 9263; 2001 BiOp AR-138, at 3167. The Pelagics FMP replaced a
preliminary FMP prepared by NMES on behalf of the Secretary of Commerce in 1980. 2001
BiOp AR-604, at 9263. Since the Pelagics FMP was first issued, it has been revised and
amended. 2001 BiOp AR-13§, at 3167-68. In 1998, NMFS reinitiated consultations for the
Pelagics FMP under the ESA, id. at 3164, because the anticipated incidental take statement in a
prior BiOp had been exceeded, id. at 3171. These formal consultations produced the November
3, 1998, BiOp (1998 BiOp™), which found that the Fishery, operating under the existing
Pelagics FMP, was “'nof likely to jeopardize the continued existence and recovery of loggerhead,

leatherback, olive ridley, green or hawksbill turtles or adversely modify critical habitat.”” Id. at

7 The Court has adopted the citation format indicated in Defendants’ pleadings. Thus,
citations to the Administrative Recard will appear as follows: the name of the Administrative
Record cited, followed by a dash with the appropriate tab number of document, and then the page
or pages cited by the Court.

-9-
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3164. Therefore, based on its no jeopardy conclusion, the 1998 BiOp established Incidental
Take Statement levels for sea turtles captured, injured, or killed by the Fishery. Jd. at 3165; 2001
BiOp AR—604, at 9101. |
(2) CMC Litigation and the Decision to Reinitiate Consultations

In 1999, several environmental advocacy groups® filed suit against NMEFS in the United
States District Court for the District of Hawaii, Center for Marine Conservation v. NMFS '
(“CMC?"), Civ. No. 99-00152 (D. Haw. 2000), challenging the above-mentioned 1998 BiOp
under the ESA and the National Environmental Policy Act (“NEPA™), 42 US.C. § '4331, et seq.’
The plaintiffs in that case disputed the 1998 BiOp’s no jeopardy finding. Nonetheless, the court
upheld the no jeopardy conclusion reached in the 1998 BiOp. CMC, Civ. No. 99-00152, slip op.
at 16-31 (Oct 18, 1999). At the same time, it granted a limited injunction pending the

completion of an Environmental Impact Statement (“EIS”) as required by NEPA. Id. at 41-42."°

® The same environmental advocacy groups have been involved in this litigation as
Defendant Intervenors.

% Under NEPA, 2 federal agency is required to prepare an Environmental Impact
Statement when an agency action would significantly affect the environment. 42 U.S.C. §
4332(C). Among the statute’s most salient requirements, the Statement shall consider the
environmental impact of the proposed action, any adverse environmental effects which cannot be
avoided should the proposal be implemented, and alternatives to the proposed action. Jd. At the
same time, “NEPA does not require that any particular substantive action be taken in response to
the environmental impact statement. The statute merely requires that the agency consider the
statement . . ..” Foundation on Economic Trends v. Lyng, 943 F.2d 79, 83 n.2 (D.C. Cir. 1991);
Strycker s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 227-28 (1980); see also
infra note 13.

10 See also Defs.” Mem. in Support of their Mot. for Partial Summ. J. with Respect to
Pls.’ [sic] Sec. Cause of Action (the MSA Claim) at 8-9.
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According to the court, an Environmental Assessment'! — the potential precursor to an EIS — has
a “different purpose[] from [2]) biological opinion[]. A ‘no jeopardy’ finding in the [1998]
biological opinion cannot be compared to 2 ‘Finding of No Significant fmpact’ which is what
may or may not have been determined had Defendants prepared an Environmental Assessment.”
Jd. at 37. Therefore, having determined that the plaintiffs had established both a likeﬁhood of
success on the merits and irreparable harm, the court reasoned that an injunction was appropriate
because it ““is the most common judicial response to a NEPA violation . . . [, and it] . . . |
maintain(s] the status quo while additicnal environmental data is obtain ** Id. at 39 (quoting
Forelaws on Board v. Johnson, 743 F.2d 677, 685 (Sth Cir. 1984)). ’I“hé court refused to
completely enjoin the Fishery’s activities, but determined that “a carefully tailored injunction
during the EIS preparation period [was] warranted.” The court also required NMFS to complete
the EIS by April 1, 2001. 2002 Regulations AR-1, at 5.

On May 18, 2000, concurrent with the CMC litigation, NMFS detcrmincd that the
Fishery “had likely exceeded anticipated incidental take levels for olive ridley turtles™ based on
the levels set by the 1998 BiOp. 2001 BiOp AR-604, at 9101. As a result, on June 7, 2000,
NMES reinitiated formal consultation as required under the ESA and the Services’ implementing
regulations. Id.; 16 U.S.C. § 1539; 50 C.F.R. § 402.16. This formal consultation would produce
the March 29, 2001, BiOp (2001 BiOp) that originally prompted this litigation.

Accordingly, following the decision to reinitiate formal consultations, NMFS was

engaged in two separate proceedings related to the Western Pacific Pelagics FMP: the

' Under NEPA, 42 U.S.C. § 4332(c), and the pertinent implementing regulations,
agencies generally prepare an Environmental Assessment first, in order to ascertain whether an
Environmental Impact Statement is warranted. See 40 C.F.R. § 1508.9.
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development of the EIS, as ordered by the CMC court, and the 2001 BiOp. On August 25, 2000,
NMEFS promulgated an emergency interim rule to comply with the CMC court’s injunctive
orders. 65 Fed. Reg. 51,992 (Aug. 25, 2000)." Likewise, on December 22, 2000, NMFS
published a Dfaﬁ EIS, consistent with tﬁe order in the CMC litigation, and accepted cornments
until January 29, 2001. 65 Fed. Reg. 80,828 (Dec. 22, 2000). At the same time, NMFS was
preparing the 2001 BiOp, based on its decision to reinitiate consultations on June 7, 2000. 2001
BiOp AR-604, at 9101.

On December 19, 2000, HLA counsel Jeffrey Leppo spoke with Juéson Feder, NMFS
Southwest Regional Counsel, over the telephone about obtaining a draft copy of the forthcoming
2001 BiOp. 2001 BiOp AR-288, at 5628. It appears, based on a subsequent letter drafted by
Leppo, that Feder indicated that “NMFS was unlikely to provide HLA with a draft version of the
[BiOp] for review.” Id. Nonetheless, Leppo persisted, formally lodging his request in a letter
dated December 26, 2000. Id. at 5628-30. In the letter, Leppo aréucd that HLA was an
“applicant” under the ESA and, thercfore, was entitlcd to certain procedural rights under the
statute and the Services’ implementing regulations; such as receiving a draft BiOp and providing
comments. /d, On January 3, 2001, Feder indicated that the agency had rejected HLA’s request.
2001 BiOp AR-303, at 6262.

(3) The 200! BiOp and the Release of the Final EIS
The final BiOp was published on March 29, 2001, 2001 BiOp AR~604, at 9097, but not

before a contentious month during which the parties quarreled over the release of the Draft BiOp,

12 Consistent with section 305(c) of the Magnuson-Stevens Act, 16 U.S.C. § 1855(c), the
emergency interim rule was only effective for 180 days, but was renewed for an additional 180
days until August 20, 2001. Fed. Reg. 11,121 (Feb. 22, 2001).
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the time provided for comment, and the consideration given by NMFS to those comments, 2001
BiOp AR-580, at 8999. The March 29, 2001, BiOp reversed the 1998 BiOp, concluding that the
Fishery, operating under the existing Pelagics FMP, was likely to jeopardize the continued
existence of the green, leatherback, and loggerhead turtles. 2001 BiOp AR-604, at 9097, 9099-
100. In particular, the data in the 2001 BiOp suggested that the highest incidence of takings
resulted from the use of swordfishing gear, while takes from tuna gear were limited fo particular
geographic arcas, Id. at 9202-06. Accordingly, the 2001 BiOp included-2 RPA expected to
avoid jeopardizing the listed turtles, id. at 9227-36, which would effectively prohibit fishing
techniques targeted at swordfish and impose certain time and area closures for tuna fishing, id. at
92298-33.

| On the following day, March 30, 2001, NMFS released the Final EIS in compliance with
the order issued by the CMC court. 2002 Regulations AR-1,at 1, 4. As required under NEPA,
the Final EIS included “a reasonable range of altemative actions.” /d. at 17. In this case, ten
possible alternatives were presented, ranging from complete deregulation of the Fishery to
varying time and area closures, /d. at 18-19. The preferred alternative ultimately selected by
NMEFS was almost identical to the RPA announced just a day before in the 2001 BiOp: Both
would (1) prohibit swordfish-style longline fishing methods by United States-based vessels north
of the equator; (2) clase areas south of 15° North latitude to the equator, bounded by 145 ® West
and 180° longitude, to all U.S. longline vessels during the months of April and May of each year;
2nd (3) impose certain permit registration restrictions. See id. at 126-29; 2001 BiOp AR-604, at
9229-32. As WP S observed, however, “this EIS is not by itself a vehicle for the
implementat{on of mgemcnt regulations. . . . [T]he Magnuson-Stevens Act sets out a process,
involving the Council and NMFS, to implement management actions.” 2002 Regulations AR-1,
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at 78.
Although the terms of the preferred alternative were not self—execufing — that 1s, NMFS

had discretion to implement them through the West Pac Council — on March 30, 2001, the same
day that the Final EIS was issued, the CMC court modified the terms of the injunctive order “in
accordance with the findings in the EIS.” CMC, Civ. No. 99:00152 (D. Haw. Mar. 30, 2001)
(order modifj'ing injunction) at 2. The court noted that the purpose of its “earlier injunction was
to preserve the status quo . . . until an EIS could be prepared.” /d. Now that an EIS had been
prepared, the court madified the terms of the injunction to reflect the preferred alternative in the
EIS “until appropriate federal regulations [could] be enacted in accordance with law.” * Jd.
@) | Initiation of the 'Preserzt Litigation

On April 10, 2001, HLA filed suit in the United States District Court for the District of
Columbia. Its one count Complaint allcgcd that the 2001 BiOp was both procedurally and
substantively flawed. Compl. §2. HLA sought, among other things, to have the 2001 BiOp
vacated and remanded to NMFS, to review and comment on the preparation of 2 new BiOp, and
to require that the completion of the new BiOp comply with a court-imposed schedule. Compl.

at 20 (“Wherefore” Paragraphs).

" The Court is not presented with the validity of the Final EIS issued in March 2001.
Nonetheless, it is worth observing that “NEPA does not require that any particular substantive
action be taken in response to the environmental impact statement. The statute merely requires
that the agency consider the statement . . ..” Foundation on Economic Trends v. Lyng, 943 F.2d
79, 83 0.2 (D.C. Cir. 1991); see also Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444
U.S. 223, 227-28 (1980) (*(O]nce an agency has made a decision subject to NEPA’s procedural
requirements, the only role for a court is to insure that the agency has considered the
environmental consequences; it cannot interject itself within the area of discretion of the
executive as to the choice of the action to be taken.”) (internal quotations omirtted). Therefore,
the Court can only surmise that the CMC court’s March 30, 2001, Order, which effectively
required NMFS to implement the preferred alternative in the Final EIS, was based on the
assumed validity of the 2001 BiOp, not on a substantive requirement under NEPA.
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On June 6, 2001, several envnronmental édvocacy groups, Turtle Island Restoration
Network and the Ocean Conservancy'* (collectively “Defendant-Intervenors”™ or “Conservation
Groups”)"’ filed a motion to intervene pursuant to Federal Rule of Civil Procedure 24. The
Conservation Groups, which originally initiated the CMC litigation, asserted an interest in the
preservation of the sea turtles and the possible effect that this case could have on that interest.

| The Conservation Groups also filed their own lawsuit, challenging the 2001 BiOp as inadequate
in the United States District Court for the District of Hawaii.

S;:veral days after the Conservation Groups moved to intervene, Defendants filed their
Answer to PlaintifP’s Complaint. Beyond responding to this litigation, however, NMFS was
trying to implement the 2001 BiOp’s RPA. But to implement the RPA, NMFS would need the
cooperation of West Pac, because, as discussed supra, in most instances the Council must
approve an amendment to an FMP. Thus, shbxﬂy after Defendants filed their Answer, Rebecca
Lent, NMFS Regional Administrator for the Southwest Region, sent a memorandum to Dr.
William T. Hogarth, Acting Assistant Administrator for the Fisheries. In this memorandum,
Lent stated:

I believe that the [West Pac] Council is aware of NMFS’s obligation [under the ESA]

to promulgate these measures but, if asked, I will explain that a Secretarial

amendment to the Pelagics Fishery Management Plan will be required if the

reasonable and prudent alternatives, and the terms and conditions of the biological

opinion (also contained in the recently completed Final Environmental Impact
Statement on this fishery), are not implemented via Council action.

1 The Ocean Conservancy filed its motion to intervene under the name Center for Marine
Conservation. On June 25, 2001, the Center for Marine Conservation notified the Court that it
had changed its name to the Ocean Conservancy-

15 The Conservation Groups are both non-profit organizations that have an interest in
conservation of sea turtle populations.
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2002 Regulations AR-2, at 1491 (emphasis added).'® Apparently, this message registered with

the Council. In an internal West Pac memorandum, the Executive Director of the Council

observed:

The usual process for amending fishery management measures under an FMP is to
develop a series of alternative measures for consideration, and through public
meeting, and meetings of the Council narrow the selection to a preferred altemative.
This regulatory amendment is different in that the Council is obliged to implement
the preferred alternative of the March 30 2001 FEIS, which is itself based on the
March 29% 2001 BiOp. There are basically only two alternatives for the Council to
consider. No action would force the Secretary of Commerce fo impose these
measures by a Secretarial amendment, or for the Council to amend the FMP and
make it consistent with the FEIS preferred alternative and March 29" 2001 BiOp.
Further its is [sic] critically important that the regulatory amendment be in place
before June 2002, beyond which, the NMFS emergency rule cannot be extended.

2002 Regulations AR-19, at 1543 (emphasis added). However, at around the same time that
West Pac noted the mandatory nature of the 2001 BiOp’s RPA, it also registered its “continued
opposiﬁon” to the 2001 BiOp. 2002 Regulations AR-3, at 1494."7

On June 12, 2001, NMFS promulgated additional emergency interim regulations, in
essence, codifying the CMC court’s March 30, 2001, Order. 66 Fed, Reg. 31,561 at 31,562 (June
12, 2001) (“The [CMC court’s] March 30, 2001, Order made effective immediately those aspects

of the preferred alternative in the FEIS that are intended to mitigate the Hawaii longline fishery

16 Defendants do not dispute the substance of this memorandum. Defs.” Response to P1.’s
Statement of Material Facts in Support Mot. for Summ. J. on Sec. Claim for Relief (“Defs.’
Response to P1.’s Staternent™) § 7.

I” This noted objection was not the first time that the West Pac Council registered its
opposition to the 2001 BiOp. For example, on March 15, 2001, West Pac submitted comments
to NMFS on the Draft 2001 BiOp. Among the comments submitted, the Council indicated that,
after reviewing the Draft 2001 BiOp, “one is left with the unsettling conclusion that the data and
rationale have been manipulated to fit a pre-conceived jeopardy opinion for leatherbacks,
loggerheads, and Eastern Pacific green turtles.” 2001 BiOp AR-573, at 8888 (emphasis
removed). The Council also contended that the Draft 2001 BiOp’s “jeopardy opinion is
unwarranted.” /d. at 8889 (emphasis removed).
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interactions with sea turtles. This emergency intefim rule codifies that Order . ... ). Asnoted
above, the preferred alternative in the Final EIS proffered remedies largely consistent with the
RPA in the 2001 BiOp. Accordingly, the emergency interim rule adopted measures consistent
with the 2001 BiOp. 1d.

Givén the still pending injunction issued by the CMC court and the Hawaii court’s pre-
existing familiarity with the underlying subject matter in this case, on June 11, 2001, the Court
ordered the parties to show cause why this case should not be transferred to the United States
District Court for the District of Hawaii. HLA v. NMFS, Civ. No. 01-765 (D.D.C. June 11, 2001)
(order). Despite these factors, both parties opposed transferring the case, and the Court
acknowledged that ordering a transfer, sua sponte, “*‘should be reserved for exceptional
circumstances.”” HLA v. NMFS, No. 01-765 (D.D.C. Aug. 7, 2001) (order preserving venue and
granting Defendants’ Motion for an Enlargement of Time) at 2 (quoting /n re Scott, 709 F.2d
717, 721 (D.C. Cir. 1983)). As a result, the Court decided that it was inappropriate to transfer the
case. Id.

On August 31, 2001, the Court ruled on the Conversation Groups’ motion to intervene,
granting the motion in part and denying itin part. HLA v. NMFS, Civ. No. 01-0765, slip op. at
12 (D.D.C. Aug. 31, 2001) (“Intervention Op.”). Having noted that “courts need not consider a
motion to intervene as an all-or-nothing proposition,” id. at 2 (citing Harris v. Pernsley, 820 F.2d
592, 599 (3d Cir. 1987); see also Forest Conservation Council v. U.S. Forest Serv., 66 F.3d

1489, 1495-96 (9th Cir. 1995)), the Court granted the Conservation Groups’ motion as of right

18 On December 10, 2001, NMFS extended the emergency rule for an additional 180
days. 66 Fed. Reg. 63,630 (Dec. 10, 2001).
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for the limited issue of defending the 2001 BiOp’s jeopardy conclusion, id. at 6."°
(5) Summary Judgment, West Pac Action, and Defendants’ Motion for a Stay

With venue and intervention finally behind the Court, the parties began to brief theijr
Cross-Motions for Partial Summary Judgment, with separate motions considering the procedural
and substantive merits of the 2001 BiOp. Briefings on the procedural challenge were due first,
followed by the substantive challenge.

Around the time that the parties were briefing their Motions for Partial Summary
Judgment, between October 23 and 26, 2001, West Pac met for its One Hundred and Eleventh
Meeting of the Western Pacific Management Council. During that time, “{tThe Council tock
final action to recommend that the National Marine Fisheries Serf;n'ce (NMFS) implement the
reasonable and prudent alternative contained in NMFS” March 29, 2001, Biological Opinion
conceming sea turtles.” 2002 Regulations AR-34, at 1720.

On December 17, 2001, the same day that Defendants’ Opposition to the substantive
Motion for Partial Summary Judgment was due, NMFS notified the Court of its decision to
reinitiate consultations and issue a new BiOp.** See Defs.” Mot. for Partial Dismissal or, in the
Alternative, for Stay of Proceedings Pending the Issuance of a New BiOp After Reinitiation of
Consultation (“Defs.” Mot. for Stay™) at 1. In support of their Motion, Defendants attached a

memorandum from Rodney R. Mclnnis, Acting Regional Director of NMFS, which stated:

' In limiting the scope of intervention to Plaintiff’s substantive challenge to the 2001
BiOp’s jeopardy conclusion, the Court noted that the Conservation Groups had filed their own
action challenging the 2001 BiOp in the United States District Court for the District of Hawail.
Intervention Op. at 12. As such, the Court concluded that the putative intervenors already had a
forum to present their broader challenge to the 2001 BiOp.

#° There is some dispute over Defendants’ intent in reinitiating consultations, particularly
given the timing of NMFS’s decision. See infra 26-32.
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new information is available which may improve NMES® ability to quantify and
evaluate the effects of the United States® pelagic fisheries and the reasonable and
prudent alternatives in the BiOp on listed turtle populations. Therefore, . . . NMFS
is reinitiating section 7 consultation under the Endangered Species Act (ESA) on the
potential effects of the pelagic fisheries under the FMP on threatened and

endangered species.”

Jd. Ex. A, at 1 (emphasis added) (also availeble at 2002 BiOp AR-1 14, at 821). The letter went
on to note that “observer data since 1999 is available which may affect the estimated direct and
indirect effects of the fisheries and the expcctefd rcsixlts of the reasonable and prudent
alternative.” /d. Thus, NMFS made clear that it had “decided to reinitiate consultation and
prepare a new biological opinion.” Defs.” Mot. for Stay at 2; see also Defs.” Reply, Mot. for
Stay at 2 (stating that “the 2001 BiOp has limited continuing applicability and will soon be
superceded”) (emphasis added); id. at 3 (arguing that “the imminent issuance of 2 new biological
opinion renders litigation and judicial analysis of the 2001 BiOp imprudent”) (emphasis added).
Based on this representation, and given the fact that the 2001 BiOp would be “superceded” by
the new BiOp, the Court determined that the most prudent course would be to resolve Plaintiff's
procedural claims against NMFS in order to guide the agency as it issued a new BiOp.

In their Motion for a Stay, Defendan.ts also represented to the Court that they expected to
complete the new BiOp within 180 days, placing the date of completion at approximately May
12, 2002- See id. Ex. A, at 3; id. Ex. B 7 (“NMFS estimates that a new biological opinion will
be issued within 180 days.”). Accordingly, Defendants were operating under two deadlines: (1)
the good faith representation they made to the Court and (2) the pending expiration of the
emergency interim rule regulating the Pelagics FMP, 66 Fed. Reg. 31,561 (June 12, 2001)
(extended for an additional 180 dayé by 66 Fed. Reg. 63,630 (Dec. 10, 2001)), which was due to

expire on June 8, 2002. Despite the press of these two deadlines, the new BiOp was not
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completed within 180 days; in fact, it took NMFS almost 11 months to issue the 2002 BiOp. See
2002 BiOp AR-717, at 6012 (indicating that the 2002 BiOp was not issued until November 15,
2002).

Afier NMFS indicated that it would reinitiate consultations, the United States District
Court for the District of Hawaii transferred the Conservation Groups® suit to this Court. On
February 11, 2002, the Conservation Groups’ case — challenging the 2001 BiOp as ﬁxadequate to

. protect the listed turtles — was consolidated with the present action. HLA v. NMFS, Civ. No. 01-
0765 (D.D.C. ng. 11, 2002) (order consolidating this caSe'with Turtle Isiand Restoration
Network v. NMFS, Civ. No. 02-153 (D.D.C.)).

On March 19, 2002, the Court issued an order referring Plaintiff’s Motion for Partial
Summary Judgment — which challenged the 2001 BiOp on procedural grounds — to Magistrate
Judge John M. Facciola for 2 Report and Recommendation pursuant to Local Civil Rule 72.3(a).
HLA v. NMFS, Civ. No. 01-0765 (Mar. 19, 2002) (order referring Plaintiff’s Motion for Partial
Summary Judgment to Magistrate Judge Facciola). In his April 25, 2002, Report and |
Recommendation, Magistrate Judge Facciola recornmended that HLA’s motion be granted in
part and denied in part. HLA4 v. NMFS, Civ. No. 01-0765, slip op. at 17 (D.D.C. April 25, 2002)
(Report & Recommendation). Magistrate Judge Facciola determined that HLA was an
“applicant™ under the ESA and NMFS’s implementing regulation.s, and that HLLA had been
denied its rights as an “epplicant” during the completion of the 2001 BiOp. Id. at 17.
Additionally, Magistrate Judge Fécciola found that, as an applicant, .Plainﬁff should have been
provided with a copy of the draft BiOp prior to the agency finalizing it, under the agency’s
regulations. Jd. at 24. Magistrate Judge Facciola suggested that fourteen days was a sufficient

period of time for Plaintiff to review the draft opinion and provide comments. Id. at 26. Lastly,
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Magistrate Judge Facciola noted that since the agency was to promulgate 2 new BiOp by May of
2002, Plaintiff’s argument that the BiOp should be remanded to the agency was no longer
necessary to consider.”! Jd. at 25-26. .

After a joint request for an extension of time, on May 29, 2002, both parties filed
objections to Magistrate J udge Facciola’s Report and Recommendation pursuant to Local Civil
Rule 72.3(b). Plaintiff stated that it objected to Magistrate Judge Facciola’s statemént that it was
no longer seeking remand of the 2001 BiOp. Pl.’s Limited Objection to Report &
Recommendation at 1. In fact, Plaintiff noted that NMFS was now not in a position to issue a
new BiOp until mid-Novemnber. Id. at 3 n.3. Given that fact, Plainti{f reiterated its demand that
the 2001 BiOp be remanded to the agency. Plaintiff also argued that Magistrate Judge Facciola’s
suggestion that the comment period last fourteen days was inadequaie to satisfy its needs. Id. at
1. Defendants’ objections essentially tracked their earlier arguments made before Magistrate
Judge Facciola, namely that Plaintiff was not an applicant under the agency’s tules, and, even if
Plaintiff were an applicant, it was not entitled to a copy of the 2001 BiOp prior to its issuance.
Defs.’ Objections to Report & Recommendation at 1. These objections were followed by 2
volley of responses and replies, which concluded on June 17, 2002, See HLA v. NMFS, Civ. No.
01-0765, slip op. at 4-5 (D.D.C. Sept. 24, 2002). |

(6) Promulgation of the June 2002 Regulations

While the parties were registering their objections to Magistrate Judge Facciola’s Report

and Recommendation, NMFS was busy implementing the RPA from the then-valid 2001 BiOp,

having obtained West Pac’s approval prior to intimating to the Court that it would issue 2 new

2 A< the Court observed, supra, NMFS did not issue the 2002 BiOp unti] November 15,
2002.
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BiOp. Thus, despite Magistrate Judge Facciola’s Report and Recommendation, which
determined that the 2001 BiOpvwas procedurally deficient and the agency’s own decision to issue
a new BiOp, NMFS still decided to codify the terms of the 2001 BiOp’s RPA.Z On April 29,
2002, NMFS published notice in the Federal Registrar of a proposed rule to implement the RPA.
67 Fed. Reg. 20,945 (April 29, 2002) (“NMFS issues this proposed rule that would implement
| the reasonable and prudent alternatives of the March 29, 2001, Biological Opinion (BiOp) issued
by NMFS under the Endangered Species Act (ESA).”).2 In a letter dated May 13, 2002, HLA
submitted comments on the proposed rule. 2002 Regulations AR-219, at 2848. The letter

contended that the 2001 BiOp was “unlawfully prepared, substantively flawed, and outdated.”

Id. at 2850.%

2 Although West Pac approved the promulgation of the June 2002 Regulations based on
the 2001 BiOp’s RPA, and NMFS later indicated to the Court that the 2001 BiOp would be
“superceded,” NMFS continued with its efforts to codify the 2001 BiOp’s RPA. Thus, NMFS
secured the approval of the Junc 2002 Regulations, then indicated to the Court that their legal
basis would be “superceded,” but did not go back to West Pac to secure its consent again, after

this development.

# In addition, around this time, West Pac issued a study entitled, Expanded Analysis in
Market-driven Transferred Effects on Sea Turtles. 2002 BiOp AR-187, at 1556. The study
considered the theory of “transferred effects.” Under this theory, assuming that market demand
for swordfish and tuna remains constant, if vessels from one geographic region are displaced,
vessels from other areas will increase their fishing output in an effort to continue to satisfy
consumer demand. Therefore, according to the theory of transferred effects, the emergency
interim rules promulgated by NMFS displaced U.S. vessels with foreign fleets, which have a
much higher level of interactions with listed turtles. See id. (“Substitution of fresh swordfish
from the Brazilian longline fishery for fish caught by Hawaii’s swordfish longline fishery results
in an adverse transferred effect of up to 326 times more sea turtle takes per metric ton.”)
(emphasis in original). As a result; the study found that “NMFS’ Biological Opinion resulted in
greater adverse impacts on listed turtle species through market-driven transferred effects.” Id. at
1571. ,

# The Administrative Record indicates that HLA’s comments were discussed by NMFS,
but the Record does not include the substance of these conversations. See 2002 Regulations AR-
(continued...)
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On May 20, 2002, West Pac prepared a recommended Regulatory Amendment, including
a Regulatory Impact Review and Final Regulatory Flexibility Analysis. 2002 Regulations AR~
228, at 2873. Inthe May 20, 2002, Regulatory Amendment, West Pac considered five
alternative actions, including the RPA from the 2001 BiOp as required under the Magnuson-
Stevens Act. Id. at 2908'. However, West Pac considered these other altermatives, which differed
from the RPA, merely “theoretical.” Id. Under the “No Action” alternative, for example, West
Pac hypothesized that, had the Council failed to implement the RPA, “NMFS would either
implement the reasonable and prudent alternative of the BiOp via a unilateral Secretarial

" amendment to the FMP’s regulations, or would close one or more FMP fisheries until it reached

a decision on how to proceed.” Id. In addition, under the section headed “Measures Taken to
Minimize Impacts on Small Businesses,” West Pac noted that

the preferred alternative is the only alternative that meets the requirements of the

Endangered Species Act, (without closing one or more fisheries) through

implementation of the reasonable and prudent alternative contained in the March 29,

2001 Biological Opinion. All other alternatives were cither rejected on the grounds

that they would either not meet this legal requirement or they would close one or

more fisheries. Specifically, Alternatives A, C, D, and E did not meet the legal

requirements of the Endangered Species Act Mandated Biological Opinion.
Jd at 2924. Moreover, West Pac interjected into this report a theory of transferred effects, noting
that “[u]ntil other countries adapt similar standards, regulations that remove vessels or landings
from western Pacific domestic pelagic flects may be a relatively ineffective tool [sic] for limiting

the global mortality of turtles. The result would likely be to simply transfer the fish harvests

(and consequently turtle interactions) to unregulated fisheries.” Id. at 2926.

24(__.continued) :
225, at 2857. To the extent that Defendants responded to Plaintiff’s comments in the Final Rule,
that matter is discussed below. ‘See infra 24-25.
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On May 23, 2602, NMFS issued a Record of Decision (ROD), which adopted the FEIS’s
Alternative 10 (the RPA) as the preferred alternative. See 2002 Regulations AR-242, at 2979-82.
The ROD refterated that the FEIS’s preferred alternative adopted, by reference, the 2001 BiOp’s
RPA. Seeid. at2977-78. In addition, the ROD noted that “the final agency decision requires
several Western Pacific Fishery Management Council (Council) recommendations and NMFS
decisions and actions. The éouncil process is now complete for measures to implerﬁerzt the
agency's final action. Major Council actions were completed during a meeting held October 23-
26, 200! . ...” Id. at 2978 (emphasis added). Finally, in a memorandum accompanying the
ROD, NMFS indicated that “{tThese measures implement the reasonable and prudent alternatives
contained in NMFS® March 29, 2001, Biological Opinion.” Id. at 2969.

On June 12, 2002, NMFS issued the now-contested Final Rule. 67 Fed. Reg. 40,232
(June 12, 2002). The June 2002 Regulations declared, on several occasions, that the rule
“implements the reasonable and prudent alternative of the March 29, 2001, Biolog?ca! Opinion.”
Id at 40,232; id. at 40,233 (same); id. at 40,235 (same); id. (“This final rule implements the non-
discretionary reasonable and prudent alternative, as well as non-discretionary terms and
conditions also in the BiOp.”) (emphasis added); see also 2002 Regulations AR-242, at 2985l
(stating that major components of the adopted alternative “are sea turtle conservation measures,
including monitoring, enforcement, and interaction mitigation measures to ensure that continued
utilization of sustainable fisheries in the western Pacific region are not likely to jeopardize the
continued existence of ESA4 listed species™) (emphasis addéd). In addition, NMFS listed the
above-mentioned comments submitted by Plaintiff contending that the BiOp upon which the
regulations are based was “unlawfully prepared, substantively flawed, and outdated.™ 67 Fed.
Reg. 40,232 at 40,234 (June 12, 2002); see also supra note 24. NMFS res;:ondcd by stating that
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it believed that the 2001 BiOp “represents the best available science concerning the status of
endangered and threatened sea turtles,” but did not address Plaintiff’s other criticisms. Jd®
(7) Plaintiff’s Motion to Amend and the Court’s September 24, 2002, Opinion
On July 9, 2002, Plaintiff sought leave from the Court to amend its complaint to add a
second claim for relief challenging the June 2002 Regulations, which were premised on the 2001
BiOp. The Court granted the unopposed motion to amend on September 24, 2002, As a result of
the Court’s order, Plaintiff's complaint contained two separate counts: one challenging the 2001

BiOp (Count I) and the other challenging the June 2002 Regulations (Count II).

25 plaintiff presented the following fact as material in their Statement of Material Facts:
“NMEFS did not . . . answer HLA’s question regarding the questionable legality of the 2001
BiOp” in response to HLA’s comments, published in the Final Rule. P1’s Statement of Material
Facts in Support of Mot. for Summ. J. on Sec. Claim (“P1.’s Statement of Facts, Sec. Claim™)
18. Defendants contested this fact: “As of the date of the Final Rule the consultation was
underway and there was no basis for HLA’s vague, ambiguous, and subjective contention about
the ‘questionable legality’ of the 2001 BiOp except HILA’s own legal memorandum.” Defs.’
Response to PL.’s Statement of Material Facts in Support Motion for Summ. J. on Second Claim
for Relief (“Defs.” Response to P1.’s Statement, Sec. Claim”) § 18. In support of Defendants’
proposition, they cite to this Court’s September 24, 2002, Memorandum and Opinion. See id.
However, Defendants’ citation to the Court’s Opinion is both temporally deficient and out of
context. First, the Court’s September 24, 2002, Memorandum and Opinion was issued over a
month after NMFS promulgated the Final Rule. As aresult, Defendants cannot use a quotation
from this Opinion to refute a valid criticism at the time the June 2002 Regulations were
promulgated. Indeed, had Defendants been truly convinced that Plaintiff’s comments were
“vague, ambiguous, and subjective” they had ample opportunity to say so in the Final Rule.
Instead, Defendants chose not to address the matter.- Moreover, Defendants’ citation to the
Court’s quotation is out of context because the quotation was inserted by the Court 1o stress that
the decision to remand the 2001 BiOp for procedural deficiencies did not address the substantive
merits of the 2001 BiOp’s conclusions. It does not follow, as Defendants contend, that a
remanded BiOp is any less invalid because it was struck down for procedural, rather than
substantive, deficiencies. Of course, it is important to note that the 2001 BiOp had not been
remanded to NMES at the time it promulgated the June 2002 Regulations. Nevertheless, NMFS
did not address Magistrate Judge Facciola’s Report and Recommendation when it responded to
Plaintiff' s comments. In light of these factors, Defendants have failed to properly dispute
Plaintiff’s assertion that the Final Rule did not “answer HLA’s question regarding the
questionable legality of the 2001 BiOp.” Pl.’s Staternent of Facts, Sec. Claim q 18.
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Also on Septémber 24, 2002, the Court issued 2 memorandum opinion and order vacating
and remanding the 2001 BiOp. HLA v. NMFS, Civ. No. 01-0765, slip op.-at 5 (D.D.C. Sept. 24,
2002). The Court determined that Plaintiff was an “applicant” under NMFS’s own regulations,
see S0 C.F.R. § 402.02; 50 C.F.R. § 402.14(g)(5), and should have been afforded time 1o review
and comment on the 2001 BiOp. HLA v. NMES, Civ. No. 01-0765, slip op. at 5-6 (D.D.C. Sept.
24,2002). Moreover, as an “applicant,” Plaintiff was entitled to reasonable time to feview and
comment on the 2002 BiOp before its promulgation. /d. At the same time, the Court delayed
issuing its remand order until November 15, 2002, the date that NMFS represented that the 2002
BiOp would finally be released. Id.; see also :d at 9-11. Indeed, the Court was

reluctant to remand the 2001 BiOp to the agency and leave no regulations in place

until the 2002 BiOp [was] issued, given the concerns expressed by the agency and

environmental groups in the case. Thus, until November 15, 2002, the Court

[decided to] leave the current regulatory regime in place and use its equitable powers

to stay this case until that date.
Id. at 11 n.8. Under the assumption that these actions rendered the second count of Plaintiffs
amended complaint (challenging the June 2002 Regulations, which were premised on the 2001
BiOp’s RPA) moot, on November 15, 2002, the Coﬁrt vacated and remanded the 2001 BiOp and
dismissed both counts of Plaintiff's complaint with prejudice. HLA v. NMFS, Civ. No. 01-0765
(D.D.C. Nov. 15, 2002) (order vacating and remanding the 2001 BiOp to NMFS and dismissing
the case with prejudice). In light of the fact that the 2001 BiOp had been vacated, and given that
a new BiOp had been issued, the Court also dismissed the Conservation Groups’ suit, which

challenged the adequacy of the now-moot 2001 BiOp. /d.

(8) The 2002 BiOp

As indicated above, an December 17, 2002, Defendants notified the Court of their

decision to reinitiate consultations and issue a new BiOp, which would effectively supplant the
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contested 2001 BiOp. Defs.’ Mot. for Stay at 1; see also supra 18-20. There is some dispute
over Defendants’ motivation in reinitiating consultations, particularly given the fact that
Defendants’ Opposition was due on the substantive challenge to the 2001 BiOp at the time that
they presented their Motion for Partial Dismissal, or in the Altemative, for a Stay. In Plaintiff’s
Statement of Material Facts, HLA contends that “[t]he “new reinitiation strategy’ was intended to
‘circumvent’ judicial review of the 2001 B'iOp and generate a more supportive admiﬁisttative
record without any intention of reconsidering the 2001 BiOp jeopardy opinion or RPA.” PL’s
Statement of Material Facts in Support of Third Claim for Relief (“P1.’s Statement of Facts,

Third Claim™) § 38. In support of this contention, Plaintiff cites several e-mails sent by NMFS

personnel:

The pressure: the opposition to HLA's motion for summary judgment is due
December 17. Adam [Issenberg, attorney for Defendants,] would like to circumvent
that by calling a status conference with the Court next week. That is the opportunity
to present our new reinitiation strategy.

2002 BiOp AR-105, at 798 (Dec. 13, 2001, e-mail from Judson Feder, NMFS Southwest
Regional Counsel, to Rod Melnnis, Acting Regional Administrator).

The schedule discussion [provided to the Court] indicates that within the first 30days
we will determine if the original proposal [in the 2001 BiOp] still causes jeopardy.
I have not seen or heard of this twist in the discussions thus far. Thus far I have
heard that we are not revisiting the original analysis [in the 2001 BiOp] (other than
to clarify some points) and the original conclusions stand.

2002 BiOp AR-111, at 810 (Dec. 12, 2001, e-mail from Penny Ruvelas, NMFS Section 7
Regional Coordinator to Judson Feder, NMFS Southwest Regional Counsel) (emphasis added).

What we are going to do is very different than reassessing our findings [in the 2001
BiOp]. Craig and I will be working together to better explain/clarify the steps taken
in the jeopardy analysis. We may beef up certain discussions and explanations in the
Effects of the Action section and revise some language within the species response
section to hopefully get the point across better. This is very different than sitting
down with the data again and redoing our jeopardy analysis.”
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2002 BiOp AR-113, at 819 (empbhasis added).”

“Defendants dispute [P]laintiff’s characterization of the adminisirative record,” but focus
exclusively on Plaintiff’s averments regarding Defendants’ motivation. Defs.” Response to P1.’s
Statement of Material Facts with Respect to the Third Claim for Relief (“Defs.” Response to PL.’s

 Statement, Third Claim”) § 38. Because the Court finds Defendants’ motivations immaterial, it
will not consider that matter any further. However, whether the 2002 BiOp constituted a
reevaluation of the vacated 2001 BiOp is material to the resolution of this action. In this regard,
Defendants do not contest Plaintiff’s statement that NMFS had no “intention of reconsidering the
2001 BiOp jeopardy opinion or RPA,” nor do they proffer any evidence in the Administzative

Record that refutes this statement. See id. Therefore, Defendants have failed to dispute

% Plaintiff also asserts: “The issue of reinitiation appears to have first been raised by
NMEFS'’ regional counsel, Judson Feder, less than a month before NMFS’ bref on the merits of
HLA'’s challenge to the 2001 BiOp was due.” Pl.’s Statement of Facts, Third Claim § 34 (citing
2002 BiOp AR-89, at 660 (“Ts there sufficient new information to justify reinitiation of the
consultation on the Western Pacific pelagic fisheries?”)). Plaintiff then notes:

In response to Feder's inquiry, NMFS scientist Tim Price provided a detailed
analysis and explanation why existing information did not justify reinitiation of
consultation. AR Supp. I p. 660. (“[Tlhere is no new information available about
the trend of the [western Pacific leatherback] population since the issuance of the
biological opinion. Therefore, inmy opinion, there is not sufficient new information
to justify reinitiation of the consultation on the Western Pacific pelagics fisheries.”).

Id. 35 (quoting 2002 BiOp AR-89, at 660) (alternations in original) (emphasis added).

Defendants appear to dispute these statements, although they couch their response to
Plaintiff’s statements by “qualify[ing] [P]laintiff’s characterization of the administrative record.”
Defs.” Response to Pl.’s Statement of Material Facts with Respect to the Third Claim for Relief
(“Defs.” Response to Pl.’s Statement, Third Claim”) 1Y 34, 35. In other words, rather than point
to portions of the record that dispute Plaintiff’s characterization, Defendants cite to other portions
of'the record in an effort to explain an alternative interpretation of the above-mentioned e-mail.
Because these facts go to Defendants’ motivation in reinitiating consultations, which the Court
has deemed immaterial, this matter will not be considered further.
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Plaintiff’s staternent about the scope of the 2002 BiOp and the Court concludes, under Local
Civil Rule 56.1, that Defendants had no “intention of reconsidering the 2001 BiOp jeopardy
opinion or RPA.”

As the Court also indicated above, when NMFS moved fof Partial Dismissal, or in the
Alternative, for a Stay, it made clear that it had “decided to reinitiate consultation and prepare a
new biological opinion.” Defs.” Mot. for Stay at 2; see also Defs.’ Reply, Mot. for Sﬁy at2
(stating that “the 2001 BiOp has limited continuing applicability and will soon be superceded”)
(emphasis added). Defendants also attached a memorandum from Rodney R. McInnis, Acting
Regional Director of NMFS, indicating that

new information is available which may improve NMFS’ ability to quantify and

evaluate the effects of the United States’ pelagic fisheries and the reasonable and

prudent alternatives in the BiOp on listed turtle populations. Therefore, ... NMFS

is reinitiating section 7 consultation under the Endangered Species Act (ES4) on the

potential effects of the pelagic fisheries under the FMP on threatened and

endangered species.” ‘
Id. Ex. A, at 1 (emphasis added) (also available at 2002 BiOp AR-114, at 821). The letter went
on to note that “observer data since 1999 is available which may affect the estimated direct and
indirect effects of the fisheries and the expected results of the reasonable and prudent
alternative.” 1d.

Despite these representations to the Court, by mid-December, 2001, the e-mails cited by
Plaintiff — and not disputed by Defendant (as they relate to the scope of the 2002 BiOp) — make
clear that NMFS was doing something “very different than reassessing [its] findings” in the 2001
BiOp. 2002 BiOp AR-113, at 819 (“This is very different than sitting down with the data again
and redoing our jeopardy analysis.””). Indeed, almost ten months later, “on October 9, 2002,

NMES announced . . . that the scope of the *action’ under consideration had changed from the
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- Fishery as operated prior to the 2001 BiOp to the ‘fisheries as they operate today,” meaning the
Fishery after NMFS implemented the RPA of the 2001 BiOp.” Pl.’s Statement of Facts, Third
Claim § 49 (citing 2002 BiOp AR-464, at 4070-87).7 Specifically, 2 memorandum issued by Dr.
Charles Kamella, Administrator for the Pacific Islands Area Office (“PIAQO,” or the “action”
component NMFS) indicated that PIAO requested that the ongoing consultation be amended:

The PIAO requests the Office of Protected Resources (cousulting agency) .. . amend

the ongoing consultation to include evaluation of the pelagic fisheries under the

[Pelagics FMP] as they now operate. By this we mean the fisheries regulated under

the [Pelagics FMP] subsequent to issnance by NOAA Fisheries of the Biological

Opinion on Authorization of Pelagic Fisheries under the [Pelagics FMP] (BiOp) on

March 29, 2001, and as described by the preferred altemative contained in the

[Pelagics FMP] Final Environmental Impact Statement (FEIS) issued by NOAA

Fisheries on March 30, 2001. The “proposed action” would be the fisheries as they

operate today.

2002 BiOp AR-464, at 4070 (memorandum dated Oct. 9, 2002) (emphasis added).

Plaintiff asserts in its Statement of Material Facts that “t]he record is devoid of any
explanation for NMFS’ decision to change the scope of consultation.” P1.’s Statement of Facts,
Third Claim Y 50. Defendants respond by noting, among other things, (1) that after NMFS’s
December 2001 decision to reinitiate, there was some “confusion” over the scope of the re-
consultation, Defs.” Response to PL.’s Statement, Third Claim § 50; (2) that Dr. Kamnelia (author
of the October 9, 2002, memorandum amending the scope of the 2002 BiOp) “had stated as early
as April [2001] that ‘given the passage of time and unfolding of events’ consulting on the

fisheries as they existed prior to the date of the CMC injunction ‘comes across as artificial and

contrived,”” id. (citing 2002 BiOp AR-233, at 2004); and (3) that “much of the newer data used

*" “Defendants do not dispute [P]laintiff’s characterization of the administrative record,”
other than a two-word parenthetical omitted by the Court, and indicated by the ellipsis. Defs.’
Response to Pl.’s Statement of Facts, Third Claim 7 49.
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in consultation related to the present fishery, not 10 the pre-1999 fishery, and therefore a
disconnect resulted,” id. (citing 2002 BiOp AR-233, at 2004-05, 2007). While Defendants’
response may offer a reasoned explanation as to why NMFS decided to change the scope of the
2002 BiOp, it does not offer any explanation as to how the amended scope of the 2002‘Bi0p
remained consistent with the representations Defendants made to the Court on December 17,
2001, nor does it offer any explanation as to the legality of the 2002 BiOp, particularly given the
fact that it did not revisit the conclusions of the vacated, and procedurally deficient, 2001 BiOp.

Furthermore, it is undisputed that, at least until the spring of 2002, “NMFS prepared a
draft opinion based on the fishery as it was operating in 1999.” Defs.” Response to PL’s
Statement, Third Claim ] 51; see also PL’s Statement of Facts, Third Claim § 51. Nonetheless, it
is also apparent from the Record that ~ by at Jeast October 9, 2002 — NMFS decided to change
course. 2002 BiOp AR-464, at 4070. In the interim, NMFS failed to meet the good-faith May
2002 deadline it provided to the Court, see Defs.” Mot. for Stay, Ex. A,at3;id Ex.B{7
(“NMFS estimates that a new biological opinion will be issued within 180 days.”), and the
expiration of the emergency interim rule, see 66 Fed. Reg. 63,630 (Dec. 10, 2001) (expiring June
8,2002). After NMFS formally amended the scope of the 2002 BiOp, however, it was able to
render its final decision in slightly more than a month. See 2002 BiOp AR-464, at 4070
(memorandum amending the scope of the 2002 BiOp, dated October 9, 2002); 2002 BiOp AR-
717, at 6012 (November 15, 2002, BiOp).

On November 15, 2002, NMFS released the 2002 BiOp. Id. The scope of the 2002 BiOp
was entirely consistent with the October 9, 2002, memorandum: “the management regime, as

modified by adoption of the Reasonable and Prudent Alternative in the March 2001 Biological
Opinion and described by the preferred alternative of the March 2001 FEIS by NMFS. ..
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éonstitute the action being considered in this opinion.” Jd. at 6018. Thus, as its baseline, the
2002 BiOp relies on the conclusions of the vacated and remanded 2001 BiO;S, and does not
constitute a reexamination of the 2001 BiOp’s conclusions.?® Based on its “as regulated™
baseline, the 2001 BiOp reached a “no jeopardy” conclusion. See id. at 6012, 6267-68. Just as
important, NMFS did not promulgate new regulations to supplant those codified on June 12,
2002 (thé contested June 2002 Regulations).

As a practical result of the 2002 BiOp’s “no jeopardy™ conclusion, NMFS was not
required to initiate a new set of RPAs. More importantly from Plaintiff’s perspective, NMFS
was not required to consult with HLA as an “applicant” — at least, regarding tﬁc issﬁe of a new
set of RPAs — because NMFS was not required to develop any RPAs under its “no jeopardy”
finding. Instead, the 2002 BiOp issued a revised series of Incident Take Statement levels. /d. at
6328-30. The net result of the agency’s behavior was that NMFS effectively insulated the
substance of the 2001 BiOp from Court review.

(9) Plaintiff’s Motion for Reconsideration and Related M at?ers

On November 25, 2002, Plaintiff timely filed a Combined Motion for Reconsideration, -
for an Expedited Hearing, and for Leave fo File an Amended Complaint and Take Discovery.
Because the Court was compelled to consider a motion for reconsideration under Federal Rules
of Civil Procedure 59(e) or 60(b) prior to granting leave to amend, see Firestone v. Firestone, 76
F.3d 1205, 1208 (D.C. Cir. 1996), the Court entertained Plaintiff’s motion to reconsider

separately. As a result, on January 17, 2003, the Court first issued a Memorandum and Order

2 fp other words, the 2002 BiOp evaluated the effect that the Fishery's activities had on
the listed turtles, operating under the time and area closures in the June 2002 Regulations, which
implemented the 2001 BiOp’s RPA.
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regarding Plaintiff’s motion to reconsider. HLA v. NMFS, Civ. No. 01-0765 (D.D.C. Jan. 17,
2003) (memorandum and order granting in part and denying in part Plaintiff’s motion for
reconsideration). In granting in part Plaintiff’s unopposed motion to reconsider under Rule

59(e), the Court observed:

Although the June 12, 2002, regulations were already in force when the Court issued

its November 15, 2002, order, the Court was under the impression that by vacating

the 2001 BiOp, the regulations on which it was premised would also fall. >

Nonetheless, the parties do not dispute the fact that the regulations are still in force,

and the Plaintiff was never granted a hearing on the second count of its amended

complaint, challenging these regulations.
7d. at 4. Thus, “in order to avoid manifest injustice,” the Court granted Plaintiff’s unopposed
motion to reconsider the second count of its complaint, but — having already vacated the 2001
BiOp - denied Plaintiff’s motion with respect to the first count of its complaint. 7d.

Afier dispensing with Plaintiff’s motion to reconsider, the Court issued a separate
Memorandum and Order regarding Plaintiffs motions to amend its reinstated complaint, for an
expedited hearing schedule, and to take discovery. HLA v. NMFS, Civ. No. 01-0765, slip op. at 1
(D.D.C. Jan. 17, 2003) (memorandum and order). The Court granted Plaintiff’s motion to amend
pursuant to Federal Rule of Civil Procedure 15(d), observing that Plaintiff’s supplemental
pleading was “so intertwined in the proceedings already before the Court” that it justified
granting Plaintiff leave to amend. Jd. at 7. The Court also granted Plaintiff’s motion for an
expedited hearing schedule, observing that the Magnuson-Stevens Act provides for expedited

consideration of Plaintiff’s second claim. Id. (citing 16 US.C.§ 1855(f)(4)). Finally, the Court

denied, without prejudice, Plaintiff’s motion to take discovery related to the third count of its

¥ See, e.g., HLA v. NMFS, Civ. No. 01-0765, slip. op. at 11 n.8 (D.D.C. Sept. 24, 2002)
(stating that the Court was “reluctant to remand the 2001 BiOp to the agency and leave no
regulations in place until the 2002 BiOp [was] issued™).
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reinstated, amended complaint, challenging the 2002 BiOp. Id. at 8-9.
(10) The Conservation Groups’ Second Motion to Intervene

Afier the Court reopened Plaintiff’s case, the Conservation Groups again filed a motion to
intervene — this time in order to defend the June 2002 Regulations and the 2002 RBiOp. On
August 31, 2003, the Court granted the Conservation Groups” motion, but expressly limited the
scope of intervention to defending NMFS’s actions. h

(11) The Present Cross-Motions for Partial Summary Judgment

After the Court reopened this case and readmitted Defendant-Intervenors, and Defendants
submitted the remaining portions of the Administrative Record, this protracted litigation was
once again ripe for disposition. Pursuant to the briefing schedule established in the Court’s
January 17, 2003, Orders, the parties presented their Cross-Motions for Summary Judgment
regarding Plaintif”s second claim for relief, challenging the June 2002 Regulations, and
Plaintiff’s third claim, seeking to overturn the 2002 BiOp.

Plaintiff’s reinstated, Second Amended Complaint alleges that the June 2002 Regulations
were promulgated in violation of the Administrative Procedure Act (“APA™), S U.S.C. § 70.1, et
seq. — namely, that the Rule ““was not completed in accordance with law, is arbitrary and
capricious, and an abuse of discretion.” Sec. Am. Compl. § 62. For the same legal reasons,
Plaintiff also challenges thé 2002 BiOp. Id. § 66. Consequently, Plaintiff requests, among other
things, that the Court remand the 2002 BiOp to NMFS for preparation of a new BiOp; set aside
the June 2002 Regulations; enjoin NMFS to prepare the new BiOp through a lawful process that

provides Plaintiff, and West Pac,*® a meaningful opportunity to review and comment on the new

*® The Court notes that the West Pac Council is not a party to this litigation. Thus, the
(continued...)
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BiOp as “applicants™; enjoin NMFS to prepare the new BiOp pursuant to a court-approved
schedule; enjoin NMEFS to adopt a court—appro?ed interim Fishery inanagcment regime pending
the completion of the new BiOp; and award Plaintiff its reasonable fees, costs, expenses, and
disbursements associated with this litigation. Id. at 21 (“Wherefore” Paragraph).
II. LEGAL STANDARD

The APA empowers the Court to “hold unlawful and set aside agency vaction, ﬁndings,
and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law,” “in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right,” or “without observé.ncc of procedure required by law.” 5 U.S.C. § 706(2)(A),
(C) and (D).>' Although the judiciary bears the responsibility under the APA to set aside agency
decisions that meet this description, see MD Pharmaceutical, Inc. v. Drug Enforcement Admin.,
133 F.3d &, 16 (D.C. Cir. 1998); Utility Solid Waste Activities Group v. EPA, 236 F.3d 749, 755
(D.C. Cir. 2001), “[t]he scope of review under the ‘arbitrary and capricious standard’ is narrow
and a court is not to substitute its judgment for that of the agency.” Motor Vehicle Mfrs. Ass'n v.

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). Nonetheless, this Circuit has held that

*(...continued)
Court has not reached, nor will it reach, the question of whether the Council is an “applicant™

under the ESA and the Services’ implementing regulations.

31 plaintiff’s second claim for relief, which challenges the June 2002 Regulations as
issued under the Magnuson-Stevens Act, is subject to review under the APA. 16 US.C. §
1855(£)(1); see also id. (stating that “the appropriate court shall only set aside any such
regulation or action on 2 ground specified in section 706(2)(A), (B), (C), or (D) of [the APAT”).
Plaintiff's third claim for relief, which seeks to set aside the 2002 BiOp as issued under the ESA,
is also subject to review under the APA. Bennett v. Spear, 520 U.S. 154, 175 (1997) (observing
that the ESA’s citizen-suit provision does not preclude review under the APA); see also Sierra
Club v. United States Army Corp. of Eng 'rs, 295 F.3d 1209, 1216 (D.C. Cir. 2002) (stating that
“[c]hallenges brought under [the ESA] are reviewed by the arbitrary and capricious standard, as
defined by the Administrative Procedure Act.”).
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“where the agency has failed to provide a reasoned explanation, or where the record belies the
agency’s conclusion, we must undo its action.” Petroleurn Communications, Inc. v. FCC, 22
F.3d 1164, 1172 (D.C. Cir. 1994) (citing American Tel. & Tel. Co. v. FCC, 914 F.2d 1351, 1354
(D.C. Cir. 1992)). |

Summary judgment is appropriate if the record, viewed in the light most favorable to the
nonmoving party, reveals that there is no genuine issue of material fact énd the rnovi_ﬁg party is
entitled to judgment as a matter of law. See Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir. 1994);
Fed. R. Civ. P. 56(c); see also Celotex Corp. v. Catren, 477 U.S. 317, 322, (1986). Similarly, in
ruling on cross-motions for summary judgment, the court shall grant summary judgment only if
one of the moving parties is entitled to judgment as a matter of law upon material facts that are
not genuinely disputed, See Rhoads v. McFerran, 517 F.2d 66, 67 (2d Cir. 1975); Long v. |
Gaines, 167 F. Supp. 2d 75, 85 (D.D.C. 2001). Summary judgment is also appropriate where, as
here, review is of the administrative record. See, e.g., Richards v. INS, 554 F.2d 1173,1177 n.
28 (D.C. Cir. 1977); Williams v. Dombeck, 151 F. Supp. 2d 9, 12 (D.D.C. 2001).

III. DISCUSSION

On its face, this litigation involves the health and surviw.;al of five listed sea turtles, the
green, hawksbill, leatherback, loggerhead, and olive ridley turtles, and the effect that the longline
fishing industry has on their survival. As a practical matter, however, this litigation — like most
disputes in administrative law — involves procedural and substantive matters concerning NMFS’s
inherent authority under the Magnuson-Stevens Act, 16 U.S.C. § 1801, et seq., the Endangered
Species Act, 16 U.S.C. § 1531, ef seq., and the Administrative Procedure Act, 5 U.S.C. § 701, er
seq. While the substance of an administrative law proceeding may change from case to case or

from agency to agency, the most basic tenet of administrative law remains the same: Agencies
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derive their authority from law‘ and may not exceed its limitations or circumvent its requirements.
.(A) Plaintiff’s Second Claim for Relief: The June 2002 Regulations

In the Court’s January 17, 2003, Memorandum and Order, the Court asked the parties to
brief the following question: “Why are the June 2002 regulations still valid after the 2001 BiOp
was vacated by this Court?” HLA v. NMFS, Civ. No. 01-0765, slip op. at 8 n.3 (D.D.C, Jan. 17,
2003) (memorandum and order resolving Plaintiff’s motions to amend its feinstated 6omplaint,
for an expedited hearing schedule, and to take discovery). Plaintiff responded to this question
quite simply: “HLA is unable to answer this question. The June 2002 regulations were
promulgated for the express purpose of implementing the 2001 BiOp, which has been vacated.”
PL’s Mot. for Summ. J. on Sec. Claim for Relief and Memo. of Points and Authorities in Support
Thereof (“Pl.’s Mot., Sec. Claim™)* at 8. On the other hand, the Court has looked through
Defendants’ briefings in vain to find a satisfactory response to this question — that is, one that is
grounded in law. Indeed, Defendants rely on novel and untenable theories of administrative law,
and they often proffer arguments that contradict the very proposition they are trying to advance.
In light of this fact, the Court is left to conclude that the June 2002 Regulations are arbitrary and
;;apricious, and shall be vacated and remanded to NMFS. In reaching this conclusion, however,

the Court does not reach Plaintiff’s bad faith and science-based arguments.™

32 The Court will shorten the title of the citations to the parties’ pleadings throughout the
rest of this opinion. The appropriate document will be referred to by the party and the
appropriate pleading title, followed by a comma and the requisite claim to which the cited
document refers (for example, PL.’s Mot., Sec. Claim at 4; Defs.” Opp’n, Third Claim at 2; P1.’s
Reply, Sec. Claim at 5; Def.-Intervenors’ Opp’n, Third Claim at 3).

3 Similarly, the Court does not address Defendants’ and Defendant-Intervenors’ counter-
arguments, which respond to Plaintiff’s bad faith and science-based arguments.
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(1) Defendants’ ESA Argument

Defendants begin by asserting an “independent agency actionS” argument under the ESA.
See Defs.” Mot Sec. Clairﬁ at 15 (“Although related, the 2001 BiOp, the June 2002 regulations,
and the 2002 BiOp are all independent agency actions.”). According to Defendants:

The 2001 BiOp analyzed -the impacts of the Fishcfy as it existed prior to the

injunctions in the CM(C litigation. Because it concluded that the Fishery was likely

to jeopardize the continued existence of endangered and threatened sea turtles,

NMFS — consistent with the ESA — set forth a RPA. The June 2002 regulations

extended and formalized the implementation of the RPA set forth in the 2001 BiOp.
Id. (emphasis added). Defendants continue by noting that the “ESA imposes a substantive
obligation on the action agency (here NMFS® Office of Sustainable Fisheries) to ensure that
actions that it authorizes are not likely to jeopardize the continued existence of listed species.”
Id. (citing Resources Limited, Inc. v. Robertson, 35 F.3d 1300, 1304-05 (Sth Cir. 1994)).
However, Defendants also state that “the action agency is not bound to adopt a RPA
recommended by the consulting agency and may either continue with its proposed action or
implement a different set of mitigating actions as long as the action agency independently
determines that its own actions are not likciy to jeopardize the continued existence of listed
species.” Id. (citing Tribal Village of Akutan v. Hodel, 869 F.2d 1185, 1193-94 (9th Cir. 1989);
see also Bennett v. Spear, 520 U.S. 154, 170 (1997)). Therefore, according to Defendants, “the
vacatur of a biological opinion issued by the consulting agency on procedural (as opposed to
substantive) grounds does not alleviate tﬁe obligation of the action agency to ensure that its
actions are not likely to jeopardize the continued existence of the species.” Id. at 15-16
(emphasis added). -

Based on this argument, Defendants contend that an action agency is required to take
certain steps to mitigate jeopardy to a listed species, even where the Services’ conclusions were

-38-
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invalidated. See Defs.’ Reply, Sec. Claim at 4 (“Although the regulations originally were
intended to implement the 2001 BiOp RPA, they also effectuate NMFS’ substantive obligation to
ensure that its actions avoid the likelihood of jeopardy to sea turtles . . . .”). Applying that theoi'y
1o this case, Defendants argue that, even though the 2001 BiOp was vacated on procedural
grounds, the action agency is still required to implement the RPA because, in the action agency’s
own judgment, such an outcome is mandated by the ESA. See Defs.’ Mot,, Sec. Claim at 15-16;
Defs.” Reply, Sec. Claim at 4-5.

The ESA clearly imposes a substantive legal requirement on the action agency. 16
U.8.C. § 1536(2)(2). Section 7(a), which réquires interagency cooperation, specifically dictates
that “[e]ach Federal agency shall, in consultation with and with the assistance of the Secretary,
insure that any action authorized, funded, or carried out by such agency (hereinafter in this
section referred to as an “‘action agency”) is not likely to jeopardize the continued existence of
any endangered species . . ..” 16 U.S.C. § 1536(a)(2) (emphasis added). Indeed, as the Supreme
Court has noted: “One would be hard pressed to find a statutory provision whose terms were any
plainer than those in § 7 of the Endangered Species Act.” Tenn. Valley Auth. v. Hill, 437 U.S.
153, 173 (1977). |

Thus, it appears beyond dispute that the ESA imposes a substantive legal requirement on
thc- action agency to ensure that its actions will not likely jeopardize listed species. And yet, in
an effort to advance their argument on this ground, Defendants point the Court to Resources
Limited, Inc. v. Robertson, 35 .F3d 1300, 1304-05 (9th Cir. 1994). See Defs.” Reply, Sec. Claim
at 4. As that case clearly demonstrates, however, Defendants’ substantive obligation under the

ESA still must comport with the APA’s arbitrary and capricious standard, see Resources Limited,
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35 F.3d at 1304,* rendering the decision announced in Resources Limited fatal to Defendants’
argument.
| In Resources Limited, the Ninth Circuit reviewed the decision of an action agency, the
Forest Service, under the APA’s “arBitra:y and capricious” standard. [d. (reviewing the action
agency’s decision under 5 U.S.C. § 706(A)(2)). The plaintiffs challenged the Flathead National
Forest Land and Resource Management Plan (“Plan”) under NEPA, the ESA, and the National
Forest Management Act. /d. at 1302. In the Ninth Circuit’s review of the plaintiffs’ ESA
challenge, the court noted that the Forest Service engaged in formal consultations with FWS over
| the Plan. /d. at 1304. “The FWS concluded that the Plan was not likely to jeopardize the

continued existence of any listed species.” /d. Although the FWS issued a no jeopardy finding,
the court went on to observe:

Consuliing with the FWS alone does not satisfy an agency’s duty under the

Endangered Species Act. Pyramid Lake [Paiute Tribe v. U.S. Dept. of Navy, 898

F.2d 1410, 1415 (9th Cir. 1990)]. An agency cannot “abrogate its responsibility to

ensure that its actions will no [sic] jeopardize a listed species; its decision to rely on

a FWS biological opinion must not have been arbitrary or capricious.” Id.
Id. (quoting Pyramid Lake, 898 F.2d at 1415). The court then held that the action agency’s
“reliance on the FWS’s opinion was not justified in light of its failure to provide the FWS with

all of the data and information required by 50 CF.R. § 402.14(d).”* Jd. at 130S. Consequently,

according to the Resources Limired court, the action agency’s reliance on a biclogical opinion,

3 See also Sierra Club v. United States Army Corp. of Eng’rs, 295 F.3d 1209, 1216 (D.C.
Cir. 2002) (observing that “[c]hallenges brought under [the ESA] are reviewed by the arbitrary
and capricious standard, as defined in the Administrative Procedure Act.”). .

© 35 The regulation provides, in relevant part, that the action agency “shall provide the
Service with the best scientific and commercial data available or which can be obtained during
the consultation for an adequate revicw of the effects that an action may have upon listed species
or critical habitat.” 50 C.F.R. § 402.14(d).
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which was based on incomplete data, was arbitrary and capncious. Jd

Although Resources Limited supports Defendants contention that an action agency bears
certain substantive duties under the ESA, see id. at 1304 (“Consulting with [the appropriate
consulting Service] alone does not satisfy an [action] agency’s duty under the Endangered
Species Act.”), the court held that an action agency’s ““decision to rely on a [Service’s]
biological opinion must not have been arbitrary or capricious.’” Jd. at 1304 (quoting Pyramid
Lake, 898 F.2d at 1415). This additional requirement ensures that, in fulfilling its substantive
obligation under the ESA, the action agency does not violate the APA’s arbitrary and capricious
standard. See Sierra Club v. United States Army Corp. of Eng’rs, 295 F.3d 1209, 1216 (D.C.
Cir. 2002) (stating that “[c]hallenges brought under [the ESA] are rcviewed_by the arbitrary and
capricious standard, as defined by the Administrative Procedurce Act.”).

Accordingly, Defendants must defend their reliance on the vacated 2001 BiOp’s RPA
under the arbitrary and capricious standard provided under the APA. Id. In this regard,
Defendants contend that “the vacatur of a biological opinion issued by the consulting agency on
procedural (as opposed to substantive} grounds does not alleviate the obligation of the action
‘agcncy to ensure that its actions are not likely to jeopardize the continued existence of the
species.” Defs.” Mot., Sec. Claim at 15-16 (emphasis added). Defendants do not cite to a single
case to support their “procedural (as opposed to substantive) grounds” distinction, see id. at 15,
and the Court is not aware of any theory of administrative law that buttresses this argument, see,
e g.; Bennett v. Spear, 520 U.S. 154, 172 (1997) (“Tt is rudimentary administrative law that
discretion as to the substance of the ultimate decision does not confer discretion to ignore the

required procedures of decisionmaking.”) (citing SEC v. Chenery Corp., 318 U.S. 80, 94-95
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(1943)).% In fact, there is no distinction between procedural and substantive deficiencies under
the APA. See 5 US.C. § 706. Regardless of whether or nét an agency action is declared
substantively unlawfully, 5 U.S.C. § 706(2)(A), or procedurally flawed, 5 U.S.C. § 706(2)(D),
the APA provides for the same remedy: “The rexdewing court shall .. . hold unlawful and set
aside [the] agency action,” 5 U.S.C. § 706.

In this case, NNIFS, in its capacity as the action ag;ncy, did not conduct an individual
biological assessment to determnine whether the Fishery was likely to jeopardize the continued
existence of the listed turtles. Rather, the action component of NMFS relied 'cxclusiVely on the'
2001 BiOp, which was issued by the consulting component of NMFS and ultﬁnatcly vacated by
the Court. Prior to the promulgation of the June 2002 Regulations, which “implement{ed] the
reasonable and prudent alternative of the March 29, 2001, Biological Opinion,” 67 Fed. Reg.
40,232 (June 12, 2002), the action component of NMFS was aware of Magistrate Judge
Facciola’s Report and Recommendation, which determined that the 2001 BiOp was procedurally
deficient.*’” Even after the Court annulled the June 2002 Regulations’ legal underpinning ~ the

‘2001 BiOp — NMFS still kept the regulations in force without formally adopting another basis

* In practice, Defendants” argument would create numerous problems, which they have
failed to consider in their briefings. Two of these problems are worthy of mention here. First,
Defendants’ “procedural (as opposed to substantive) grounds™ distinction would vitiate the
procedural guarantees provided under the ESA where, as here, the action agency has failed to
conduct its own biclogical assessment. Second, Defendants’ argument would support the
promulgation of regulations based on a BiOp that has been vacated on substantive grounds. To
illustrate, Defendants argue that the 2001 BiOp RPA and the June 2002 Regulations are
“independent agency actions™; it follows then, under Defendants’ argument, that an action
agency is free to adopt a substantively flawed BiOp RPA without any legal repercussions.

*? Despite the implications of Magistrate Judge Facciola’s recommendation, NMFS did
not respond to Plaintiff’s comments concerning this matter. See supra 24-25; see also 67 Fed.
Reg. 40,232, at 40,233-34 (June 12, 2002).
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for their continued application.”® Indeed, after the Court’s September 24, 2002, Memorandum
Opinion and Order, NMFS was fully aware that it had violated Plaintiff’s procedural rights and
that “[t]hese violations merit[ed] vacating and remanding the 2001 BiOp to the agency.” HL4 v.
NMEFS, Civ. No. 01-0765, slip op. at 5 (D.D.C. Sept. 24, 2002). The Court even provided the
agency with an opportunity to enact new regulations, see id. at 11 n.8 (“Thus, until November
15, 2002, the Court will leave the current regulatory regime in place and use its equitéble powers
to stay this case until that date.”), but Defendants chose not to act.

The 2001 BiOp — the only articulated basis for the June 2002 Regulations — was declared
unlawful by the Court and remanded to NMFS. 7d. at 5. Consequently, Defendants’ continued
reliance on a vacated BiOp, without any independent assessment reached by the action |
component of NMFS, is by definition arbitrary and capricious. See Resources Limited, 35 F.3d
at 1304; Pyramid Lake, 898 F.2d at 1415; see also 5 U.S.C. § 706(2)(A). Indeed, Defendants fail
to explain how an unlawful biological opinion provideé aﬁy legal basis for the continued
application of the June 2002 Regulations. Rather, Defendants present a failed argument: They
contend that the June 2002 Regulations do not necessarily require the 2001 BiOp to be effective
in order to rcrﬁain valid because the action component of NMFS also bears a substantive
obligation under the ESA. Defs.’ Reply, Sec. Claim at 4. While such an argument might be true
if the action agency had done an independent assessment to fulfill its substantive obligation

under the ESA, the facts of this case preclude such an argument because the action component of

3% Defendants contend that the 2002 BiOp provides an independent basis for the
continued application of the June 2002 BiOp. Defs.” Mot., Sec. Claim at 16 ("Even assuming for
the sake of argument that it would have been improper to allow the regulations to remain mn place
after the biological opinion was vacated, that situation was avoided in the present case by
completion of the 2002 BiOp on the same date that the Court vacated the 2001 BiOp.”); Defs.’
Reply, Sec. Claim at 4. The Court will consider this argument infra.
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NMES relied solely on the vacated 2001 BiOp in promulgating the June 2002 Regulations.

In other words, Defendants contend that the ESA imposes a substantive legal obligation
on the action agency, not the consulting Service. The Court does not dispute this claim. Supra at
39 (“The ESA clearly imposes a substantive legal requirement on the action agency.”); see also
Tenn. Valley Auth., 437 U.S. at 173 (“Its very words [the ESA’s] affirmatively command all
federal agencies “to insure that actions authorized, funded, or carried out by thern do not
jeopardize the continued existence’ of an endangered séecies or ‘result in the destruction or
modification of habitat of such species. . . .””") (quoting 16 U.S.C. § 1536) (omission in original,
emphasis removed). However, in order for Defeqdants to prevail on their underlying argument —
that the action agency acted properly in maintaining the RPA of an invalidated BiOp — |
Defendants must establish that the action agency did not act arbitrarily or capriciously in
fulfilling its mandate under the ESA. See Resources Limited, 35 F.3d at 1304; Sierra Ciubd, 295
F.3d at 1216. The Court has determined that Defendants have failed to satisfy the demands of
this argument and concludes that Defendants” action under the ESA in promulgating the June
2002 Regulations was arbitrary, capricious, and contrary to law.

(2) Defendants’ Magnuson-Srevens A-cl Argument

Although the action agency component of NMFS was under no legal obligation to
formalize the 2001 BiOp’s RPA based on its procedural deficiencies, and such an action is
4arbitm.ty and capricious under the ESA, Defendants nevertheless argue in the altemati\{e that the
regulations were promulgated consistent with their authority under the Magnuson-Stevens Act.
Specifically, Defendants argue that the Magnuson-Stevens Act’s “requirement that the FMP be

consistent with ‘other applicable law’” (in this case, the ESA) again obliged the agency to
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implement and maintain the June 2002 Regulations.” Defs.” Reply, Sec. Claim at 4 (quoting 16
U.S.C. § 1853(a)(1)(C)). As the Court has already observed, the Magnuson-Stevens Act vests
NMES with the authority to promulgate rules affecting various regional FMPs under its purview.
Consequently, Defendants potentially might be able to construct an alternative means of support
for the June 2002 Regulations under the Magnuson-Stevens Act. Nonetheless, Defendants’
Magnuson-Stevens Act argument must fail for the same basic reason that their argumént under
the ESA failed: outside of the unlawful 2001 BiOp, the agency relied on no other legal basis to
support the continued application of the June 2002 Regulations.

As the Court has already explained above, the June 2002 Regulations were promulgated
to “implement{] the reasonable and prudent alternative of the March 29, 2001, Biological
Opinion.” 67 Fed. Reg. 40,232 (June 12, 2002).* According to Defendants” circular logic,
however, not only were “the [June 2002] regulations originally . . . intended to implement the

2001 BiOp RPA,” but they also effectuate “the Magnuson Act’s requirement that the FMP be

39 Defendant-Intervenors also advance this argument in their Opposition. Def.-
Intervenors’ Opp’n, Sec. Claim at 4 (“The FMP was amended to include the fishing restrictions,
as required by the MSA’s provision that FMPs be consistent with the Endangered Species Act.”)

(citing 16 U.S.C. § 1853(a)(1))-

4 At various points in their briefings, Defendants also assert that the June 2002
Regulations were issued to satisfy “the final requirements of the Hawai’i court’s injunction in the
CMC litigation.” Defs.” Mot., Sec. Claim at 16. However, the Record belies Defendants’
contention. See, e.g., 67 Fed. Reg. 40,232 (stating that the rule “implements the reasonable and
prudent alternative of the March 29, 2001, Biological Opinion.”); id. at 40,233 (same); id_ at
40,235 (same); id. (“This final rule implements the non-discretionary reasonable and prudent
alternative, as well as non-discretionary terms and conditions also in the BiOp.”) (emphasis
added); see also 2002 Regulations AR-242, at 2985 (stating that major components of the
adopted alternative “are sea turtle conservation measures, including monitoring, enforcement,
and interaction mitigation measures to ensure that continued utilization of sustainable fisheries in
the western Pacific region are not likely to jeopardize the continued existence of ESA listed

species”) (emphasis added).
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consistent with ‘other applicable law,” thereby reincorporating the ESA’s substantive
requirement through the Magnuson-Stevens Act’s “other applicable law” provision. Defs.’
Reply, Sec. Claim at 4; see also Def.-Intervenors’ Opp’n, Sec. Claim at 4. Although Defendants
advance several arguments for the continued validity of the June 2002 Regulations, each is
premised on tﬁe ESA’s substantive requirement. See, e.g., Defs.” Reply, Sec. Claim at 4; see
also Def.-Intervenors’ Opp’n, Sec, Claim at 4.

In reviewing the agency’s reasoning under the Magnuson-Stevens Act, the Court is
reminded that “[t]he scope of review under the “arbitrary and capricious standard’ is narrow and
a court is not to substitute its judgment for that of the agency.” State Farm Ins., 463 U.S. at 43.

Nonetheless, the

reviewing court, in dealing with a determination or judgment which an administrative

agency alonc is authorized to make, must judge the propriety of such action solely

by the grounds inveked by the agency. If those grounds are inadequate or improper,

the court is powerless to affirm the administrative action by substituting what it

considers to be a more adequate or proper basis.
SEC v. Chenery Corp., 332 U.S. 194, 196 (1947) (emphasis added). Accordingly, because the
June 2002 Regulations were solely grounded in an “implement[ation of] the reasonable and
prudent alternative of the March 29, 200‘1, Biological Opinion,” 67 Fed. Reg. 40,232 (June 12,
2002), which the Court determined was formulated in an unlawful manner, the June 2002
Regulations are arbitrary and capricious under the APA. As a result, the Court cannot accept
Defendants’ Magnuson-Stevens Act argument.

More importantly, even if the Court were to presume that the June 2002 Regulations did
not implement the 2001 BiOp’s RPA, the Record also corroborates that West Pac and NMFS
failed to analyze the impact of the regulations as dictated by the Magnuson-Stevens Act.

Specifically, NMFS did not consider whether the regulations were “necessary and appropriate™
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or conformed with the ten national standards set out under the Magnuson-Stevens Act. See 67
Fed. Reg. 40,232 (June 12, 2002).

Under the Magnuson-Stevens Act, NMFS must ensure that any regulations affecting the
Pelagics FMP are “necessary and appropriate for the conservation and management of the
fishery,” 16 U.S.C. § 1853(a)(1)(A), consistent with the ten national standards set out in the Act,
16 U.S.C. § 1853(2)(1)(C), and consonant with “any other applicable law,” id., including the
Endangered Species Act. In addition, NMFS has promulgated regulations that further illuminate
the ten nation;al standards, including provisions relating to the costs and benefits of any proposed
regulations. 50 C.F.R. § 600.340.

The Record establishes that NMFS enacted the June 2002 Regulations to appease its
assumed substantive obligation under the ESA. Consequently, the dictates of the Magnuson-
Stevens Act — other than the “any other applicable law” provision — did not factor into the
agency’s decision to promulgate the regulations. See 67 Fed. Reg. 40,232 (June 12, 2002).
Likewise, West Pac did not consider these requirements under the Magnuson-Stevens Act when
it reviewed the regulations. For example, in the May 20, 2002, recommended Regulatory
Amendment, which included a Regulatory Impact Review and Final Regulatory Flexibility
Analysis, West Pac considered five altemnative actions, including the RPA from the 2001 BiOp.
2002 Regulations AR-228, at 2908. However, West Pac considered these alternatives
“theoretical.” J4. Under the “No Action” alternative, West Pac hypothesized that, had the
Council failed to implement the RPA, “NMFS would either implement the reasonable and
prudent alternative of the BiOp via a unilateral Secretarial amendment to the FMP’s regulations,
or would close one or more FMP fisheries until it reached a decision on how to proceed.” Id. In
addition, under the section headed “Measures Taken to Minimize Impacts on Small Businesses,”
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West Pac noted that

the preferred alternative is the only alternative that meets the requirements of the

Endangered Species Act, (without closing ome or more fisherics) through

implementation of the reasonable and prudent alternative contained in the March 29,

2001 Biological Opinion. All other alternatives were either rejected on the grounds

that they would either not meet this legal requirement or they would close one or

more fisheries. Specifically, Alternatives A, C, D, and E did not meet the legal

requirements of the Endangered Species Act Mandated Biological Opinion.

Id. 2t 2924. It appears clear, then, that West Pac committed to enacting, and NMFS promulgated,

. the regulations based solely on NMFS’s assumed substantive obligation under the ESA. Atno
point did NMFS or West Pac consider the appropriate factors under the Magnuson-Stevens Act,
other than the “other applicable law” provision.

Under arbitrary and capricious review, “[t]he court will overtumn an agency’s decision . . .
if . . . the decision does not rely on the factors that Congress intended the agency to consider.” |
Sierra Club, 295 F.3d at 1216 (citing State Farm Ins., 463 U.S. at 43). In this particular case,
even assuming that the June 2002 Regulations did not “implement[] the reasonable and prudent
alternative of the March 29, 2001, Biological Opinion,” 67 Fed. Reg. 40,232 (June 12, 2002),
NMFS would still have to articulate some valid reason for the continued application of the
regulations under the Magnuson-Stevens Act, Chenery Corp., 332 U.S. at 196, based on “the
factors that Congress intended the agency to consider,” Sierra Ciub, 295 F.3d at 1216 (citing
State Farm Ins., 463 U.S. at 43). Because Defendants have failed to do just that by not engaging
in any analysis under the standards set out in the Magnuson-Stevens Act, even in the alternative,
the Court concludes that Defendants’ independent Magnuson-Stevens Act argument is
unpersuasive.

(3) Defendants’ 2002 BiOp Argument

In the alternative, Defendants argue that the 2002 BiOp provides an additional basis for
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upholding the June 2002 Regulations. Defs.” Mot., Sec. Claim at 16 (“Evening assuming for the
sake of argument that it would have been improper to allow the regulations to remain in place
after the biological opinion was vacated, that situation was avoided in the present case by
completion of the 2002 BiOp on the same date that the Court vacated the 2001 BiOp.”); Defs.’
Reply, Sec. Claim at 3, 4. According to Defendants, the 2002 BiOp provides “uninterrupted
ESA coverage,” because NMFS issued it on the same day that the Court vacated the 2001 BiOp.
Defs.” Reply, Sec. Claim at 3. However, this argument runs counter to prevailing law, and
therefore, it is no surprise that the Court cannot accept this rationale for upholding the June 2002
Regulations.*

In one of the Supreme Court’s landmark administrative law cases, Citizens to Preserve
Overton Parkv. Volpe, 401 U.S. 402 (1971), the Supremé Court instructed that “review [of an
agency action) is to be based on the full administrative record thar was before the Secretary at
the time he made his decision.” QOverton Park, 401 U.S. at 420 (emphasis added). Based largely
on this standard, in Mail Order Association v. United States Postal Service, 2 F.3d 408, 434
(D.C. Cir. 1993), the Court of Appeals for the District of Columbia Circuit explained that in
“review[ing] . . . an agency decision the record must be limited to ‘rhat information before the
agency at the time of its decision, thus excluding ex post supplementation of the record by either
side.” Mail Order Ass'n, 2 F.3d at 434 (quoting Walter O. Boswell Mem’l Hosp. v. Heckler,

749 F.2d 788, 793 (D.C. Cir. 1984)) (emphasis added, alterations and omissions in the original

: 4 Defendant-Intervenors appear to advance a similar argument — that is, they contend that
the 2002 BiOp could provide the substantive foundation to support the June 2002 Regulations.
See Def.-Intervenors’ Opp'n, Sec. Claim at 1 (“Short of prevailing on its Third Claim for Relief,
which HLA has yet to do, no basis exists for HLA to prevail on the Second Claim for Relief.);
see also id. at 8. For the reasons set forth above, the Court is not persuaded by this argument.
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removed).

In this case, Defendants seek to use the 2002 BiOp, which was issued afier the

promulgation of the June 2002 Regnlations, as a basis for upholding those regulations. See

- Defs.” Mot,, Sec. Claim at 16; Defs.” Reply, Sec. Claim at 3, 4; Def.-Intervenors® Opp’o, Sec.
Claim at 1, 8. The Court cannot accept this argument. Although the Administrative Record for
the 2002 BiOp was filed in this case, that Record was not “before the Secretary at the time he
made his decision.”” Overton Park, 401 U.S. at 420‘(¢mphasis added).

Even assuming, in the alternative, that Defendants could rely on the 2002 BiOp to
provide “unintermipted ESA coverage,” Defs.” Reply, Sec. Claim at 3, Defendants’ argument still
fails. In order for Defendants to prevail, the 2002 BiOp must survive arbitrary and capricious
review under the APA.“> As the Court will demonstrate below, the 2002 BiOp is arbitrary and
capricious and, therefore, cannot provide a valid legal basis for the continued application of the
June 2002 Regulations. Thus, the Court rejects Defendants’ final attempt at delineating a sound
basis in law for upholding the Juné 2002 Regulations.

To surnmarize, Defendants and Defendant-Intervenors have offered no explanation for

the continued legitimacy of the June 2002 Regulations.® Because the Court concludes (1) that

“ Defendant-Intervenors appear to concede this fact: “Short of prevailing on its Third
Claim for Relief, which HLA has yet to do, no basis exists for HLA to prevail on the Second
Claim for Relief.”” Def.-Intervenors’ Opp’n, Sec. Claim at 1.

“ It appears that no court has found itself in the unique circumstances of this case — that
is, the Court was not able to find a single case where an RPA was invalidated, and yet, the action
agency decided to maintain the regulations implementing that RPA. Nonetheless, the fact that
this situation has yet to present itself to a court does not detract from this Court’s holding. The
decision announced by the Court is consistent with administrative law.

In addition, the Court observes that the results of this decision were largely dictated by

Defendants’ actions. After indicating that NMFS would reinitiate consultations, thereby mooting
(continued...)
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the sole reliance of an unlawful BiOp RPA, without any independent analysis by the action
agency, is arbitrary and capricious under the ESA; (2) that such an action is inconsistent with the
Magnuson-Stevens Act and, in the alternative, that Defendants failed to engage in any analysis
under the standards dictated by that statute; and (3) that the 2002 BiOp cannot provide an
alternative source of “ESA coverage,” the Court shall vacate and remand the June 2002
Regulations to NMFS.

(B) Plaintiff’s Third Claim for Relief: The 2002 BiOp

The 2002 BiOp rests on 2 major underlying assumption; whereas “[t]he 2001 BiOp
analyzed the impacts of the Fishery as it existed prior to the injunctions in the CMC litigation,”
Defs.” Mot., Sec. Claim at 15, the 2002 BiOp considered “the managernent regime, as modified
by adopﬁoh of the Reasonable and Prudent Alternative in the March 2001 Biological Opinion
and described in the preferred alternative of the March 2001 FEIS by NMFS,” 2002 BiOp AR-
717, at 6018. This assumption renders the 2002 BiOp arbitrary and capricious, and the Court
will vacate and rernand it to NMF S consistent with this finding.

The 2002 BiOp is subject to review under the arbitrary and capricious standard, as
defined by the APA. Sierra Club, 295 F.3d at 1216; see also Resources Limited, 35 F.3d at

1304, In Sierra Club, the Court of Appeals for the District of Columbia Circuit further clarified

the arbitrary and capricious standard:

43(...conﬁnued)
Plaintiff's claim, Defendants still implemnented the June 2002 Regulations. Had Defendants not

made this representation — on the same day that their Opposition was due to Plaintiff’s
substantive challenge — the Court would have been in a position 1o review the merits of
Plaintiff’s claims prior to the expiration of the emergency interim rules. Instead, Defendants
have advanced tactics that, whether deliberate or unintentional, have significantly delayed the
resolution of Plaintiff’s claims and unnecessarily complicated the litigation.
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The court will overturn an agency’s decision as arbitrary and capricious under “hard

look™ review if it suffers from one of the following: (1) the decision does not relyon

factors that Congress intended the agency to consider; (2) the agency failed entirely

to consider an important aspect of the problem; (3) the agency offers an explanation

which runs counter to the evidence; or (4) the decision is so implausible that it cannot

be the result of differing viewpoints or the result of agency expertise.
1d. (citing State Farm Ins., 463 U.S. at 43) (emphasis added).

Applying the arbitrary and capricious standard of review in this case, the 2002 BiOp
patently “failed . . . to consider an important aspect of the problem”; it rested on the conclusions
of the vacated and unlawful 2001 BiOp without reevaluating the merits of its analysis. In other
words, rather than “revisiting the original analysis,” 2002 BiOp AR-111, at 810, NMFS
evaluated the effect that the Fishery’s activities had on the listed turtles, operating under the time
and area closures in the June 2002 Regulations, which implemented the 2001 BiOp’s RPA, see
2002 BiOp AR-464, at 4070 (“The ‘proposed action’ would be the fisheries as they operate
today.”); see also 2002 BiOp AR-113, at 819 (“This is very different than sitting down with the
data again and redoing our jeopardy analysis.”).

Nonetheless, Defendants proffer several arguments as they attempt to shepard the 2002
BiOp from vacatur under arbitrary and capricious review. Defendants begin by simply
maintaining that the Record supports the 2002 BiOp’s conclusion.* Defs.” Mot., Third Claim at
24. Defendants rightly point out in their opening brief that Plaintiff bears the burden of

demonstrating that the 2002 BiOp is arbitrary and capricious under the APA. Jd. at 25.

“ Defendants also briefly raise the issue of standing, stating that “Defendants reserve the
right to further address this issue.” Defs.” Mot., Third Claim at 24. In its Opposition, Plaintiff
allocates a large portion of its memorandum in an effort to stifle Defendants’ potential standing
argument. See generally PL’s Opp’n, Third Claim. Defendants do not raise the issue again, and
because Plaintiff’s standing appears beyond dispute, the Court will not address this matter any

further.
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However, in Plaintiff’s opening brief, it clearly establishes that the 2002 BiOp is, in fact,
arbitrary and capricious because, like the June 2002 Regulations, its formulation rests on the
conclusions of the unlawful and vacated 2001 BiOp. Pl.’s Mot., Third Claim at 20 (“At its
simplest . . ., the flaw in NMFS’ 2002 BiOp is that it continues to implement the substantive
conclusions of the 2001 RiOp, which has been vacated.”).

Defendants’ argument also ignores the pre-determined nature of the 2002 Biol;’s “no
jeopardy” conclusion. After reviewing the effect that the Fishery has on the listeﬁ turtles
operating under the time and area closures of the 2002 Regulations, which implemented the 2001
BiOp’s RPA, the 2002 BiOp concluded by finding that the Fishery did not jeopardize the turtles.
2002 BiOp AR-717, at 6012, 6267-68. The Court does not consider this finding at all surprising;
by design, the time and area closures of the 2001 BiOp’s RPA were calculated to avoid |
jeopardizing the listed turtles. Indeed, the entire purpose of an RPA is to provide an alternative
means to accomplish the proposed action without jeopardizing any endangered or threatened
species.” See 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. § 402. Therefore, the 2002 BiOp was little
more than an inquiry into the effectiveness of the 2001 BiOp’s RPA, and it certainly did not

“revisit[] the original analysis.” 2002 BiOp AR-111, at 810.

% In Plaintiff’s Opposition to Defendants” Motion for a Stay, HLA noted that the new
(2002) BiOp might be used as a means to “ratify [NMFS’s] prior decisions.” P1.’s Opp’n, Mot.
for Stay at 10. In response, Defendants claimed: “There is no basis upon which to determine
what the outcome of the new section 7 process will be.” Defs.” Reply, Mot. for Stay at 4. As the
Court has demonstrated, Defendants directly contradicted their own representations to the Court
when they restricted the scope of the 2002 BiOp.

4 As'a result of the 2002 BiOp’s “no jeopardy” finding, NMFS was not required to
initiate a new set of RPAs. Accordingly, NMFES was also not required to consult with HLA as an
“applicant” — at least, regarding the issue of promulgating a new set of RPAs. Instead, the 2002
BiOp issued a revised series of Incident Take Statemnent Levels. 2002 BiOp AR-717, at 6328-30.
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Defendants also contend that the action component of NMFS coﬁld validly restrict the
scope of the 2002 BiOp to “the fisheries as they operate today,” 2002 BiOp AR-464, at 4070, by
narrowly defining the action under review. Defs.” Opp’n, Third Claim at 6-8; see also Def .-
Intervenors’ Opp’n, Third Claim at 16-21. In support of this claim, Defendants note that under
the Services’ implementing regulations, the action agency is charged with defining the scope of

' the proposed action, and therefore, may limit the scope of the biological opinion assegsmg that
action. Defs.’ Opp’n, Third Claim at 6 (citing 50 C.F.R. § 402.14(c)(1)). However, Defendants’
argument does not avoid the underlying defect of the 2002 BiOp — which is that it is based on the
unlawful conclusions of the 2001 BiOp. Regardless of whether or not the action component of
NMES could limit the scope of the 2002 BiOp by redéﬁm’ng the action under review, at no point
has NMFS lawfully determined that the Fishery, as it operated prior to the timc.and area closures,
jeopardized the listed turtles.

Even assuming that Defendants’ argument avoided this trap, the altered scope of the 2002
BiOp appears contrary to law and is certainly not consistent with the representations Defendants
made to this Court. In a case that is procedurally similar to the present action, the UnitedkStates ‘
District Court for the Western District of Washington held that “an action agency may not
unilaterally relieve itself of its full légal obligations under the ESA by narrowly describing the
agency action at issue in a biological opinion.” Greenpeace v. NMFS, 80 F. Supp. 2d 1137, 1146
(W.D. Wash. 2000) (relying on Pacific R;'vers Council v. Thomas, 30 F.2d 1050, 1054 (Sth Cir.
1994)). In Greenéeace, the plaintiffs filed suit challenging the adequacy of two biological
opinions under the ESA. /d. at 1141. In response, NMFS pursted a strikingly similax litigation
strategy to that of the present case. Faced with the plaintiffs’ pending motion f;)r summary
Jjudgment, “NMFS moved for a stay of the litigation.” /d. at 1142. NMFS informed the
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Greenpeace court that “it was consulting on a biological opinion pursuant to section 7 of the
ESA that would *examine all Federally-menaged fisheries’ . . ., including all “issues that will be
addressed in the [Supplemental Environmental Impact Statement (SEIS)].”” Jd. (quoting
defendant’s memorandum in support of a stay). “NMFS argued that a stay of [the Greenpeace]
litigation was proper because the new ‘biological opinions and SEIS [would] supersede and
make moot the biological opinions and environmental assessment that [were] the suhject of
plaintiffs’ complaint.”™ Id. (quoting defendants’ memorandum in support of a stay}. The
Greenpeace court concluded that if it “continued . . . with the pending motion for summary
judgment or any other action in connection with the pending litigation . . ., it would be largely, if
not entirely, an academic exercise.” Jd. (internal quotation marks omitted). Therefore, the court
granted defendants’ motion for a stay. Id.

Following the court’s decision, “NMFS issued the promised documents: a Supplemental
Environmental Impact Statement” and two biological opinions. Jd. “Plaintiffs amended their
complaint to challenge the sufficiency of these documents under NEPA and the ESA.” Id. Ina
prior decisioh, the court considered the sufficiency of the plaintiffs’ NEPA claim and their
challenge of one of vthe two biological opinions under review. Id. at 1142-43. Therefore, the
Greenpeace court considered the validity of the remaining, reinitiated biological opinion.
Surprisingly, given the complicated nature of the present action, this Court also finds itself in
largely the same position — a second round of cross-motions for summary judgment. See id at
1143,

The Greenpeace plaintiffs asserted that the newly promulgated biological opinion was
insufficient because “NMFS .. . failed to prepare 2 biological opinion that [was] Qdequate in
scope.” Id. Specifically, the biological opinion was “limited in scope to the authorization of the
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1999 fishery as opposed to the entire groundfish management plans.” J4. at 1146. The court
determined that “NMFS must prepare a biological opinion equal in scope to the FMPs.” Jd. at
1144. The court then went on to consider whether NMFS could narrow the scoi:uc of the
proposed action to mirror the narrowed scope of the new biological opinion. According to the
intervenor-defendants, the new biological opinion adequately considered a temporal portion of
the proposed action, the 1999 fishery, and prior biological opinions “addressed the impacts of the
FMPs in their entirety.” Id. at 1145. In this way, the intervenor-defendants argued that NMFS
could narrow the scope of the proposed action and use prior biological opinions to fill in the
temporal gaps. See id. The court rejected this argument:
The fact that BiOp2 is limited by its own terms to the authorization of the 1999
fishery is not dispositive of its proper scope. Ultimately, the meaning of “agency
action’” is determined as a matter of law by the Court, not by the agency. Pacific
Rivers Council, 30 F.3d at 1054 (the courts, not the agency, are charged with the
basic responsibility of defining “agency action™ subject to consultation). Thus, an
agency may not unilaterally relieve itself of its full legal obligations under the ESA
by narrowly describing the agency action at issue in a biological opinion.
Id. at 1146. In fact, the court observed:
To accept the [intervenor defendants’] position would, in fairness, require this Court
to revive plaintiffs’ claims against the . . . previously challenged [biological
opinions], effectively returning this case to a point in the litigation now long since
passed. In the process, the Court would have permitted NMFS to manipulate these
proceedings and evade judicial review of its fishery management practices by the
siraple device of failing to live up to the representations it made in open court.
Id. The court also debunked another major assumption of the intervenor-defendants’ argument:
NMEFS could not rely on the previous biological opinions to fill in the temporal gap left behind
by the narrowly prescribed, new biological opinion because of the representations NMFS made

to the court — namely, that the new biological opinion would be “a broad and comprehensive

analysis.” Id In the alternative, the court determined that the prior biological opinions had since
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expired and were “‘no longer legally sufficient”; therefore, NMFS could not rely on them to fill
the temporal gaps created by the newly issued biological opinion even in the event that its prio;'
representations did not render them invalid. Id.

Finally, the Greenpeace court considered the government-defendants’ argument, which
asserted that the new biological opinion was not narrow in scope but adequately addressed “the
entire fishery managcmcm.regime.” Id. at 1147 (quotations omitted). The court also rejected
this argument — and similar to the decision in this case — held that “a biological opinion which
does not address the full scope of the agency action is arbitrary and capricious because it
necessarily Ffails to consider important aspects of the pmblem." Id at 1147.

Defendants in the present litigation seek to distinguish Greenpeace on its facts.
Specifically, Defendants contend that the court was “considering whether 2 given action was an
‘action’ for purposes of section 7, thus requiring consultation. . ..[The court did not] purport to
usurp the agency’s discretion to identify and describe the action upon which consultation would
oceur.” Defs.” Opp’n, Third Claim at 6 n.1. The Court, however, disagrees with Defendants’ |
characterization of the Greenpeace decision.*’” As that court clearly stated: “[A]n action agency

may not unilaterally relieve itself of its fill legal obligations under the ESA by narrowly

41 Defendant-Intervenors also seek to distinguish Greenpeace, albeit on different grounds.
Def.-Intervenors’ Opp’n, Third Claim at 21. According to Defendant-Intervenors, the present
case is distinguishable from Greenpeace because, independent of Defendants’ representations to
this Court, nothing “suggests that the 2002 BiOp or the process that resulted in it are unlawful.”
Id. The Court rejects this argument. Independent of Defendants’ representations to the Court,
the 2002 BiOp is arbitrary and capricious because it never reevaluated the 2001 BiOp’s jeopardy
conclusion. Without a valid, science-based decision determining that the Fishery’s former
activities jeopardized the listed turtles, NMFS is not free to pretend that the conclusions in a
vacated biological opinion still stand and then issuc a new biological opinion that does not
reconsider those matters. As the Court has already determined, the 2002 BiOp patently failed to
consider an important aspect of the problem; it is therefore unlawful under the APA.
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describing the agency action at issue in a biological opinion.” Greenpeace v. NMFS, 80 F. Supp.
2d at 1146 (emphasis added). In fact, the Greenpeace court had already dispensed with the
question of “whether a given action was an ‘action’ for purposes of section 7,” Defs.” Opp’n,
Third Claim at 6 n.1, in a prior section of the opinion. Compare Greenpeace, 80 F. Supp. 2d at
1144-45 (considering whether an FMP constitutes an agency action) with id. at 114546
(considering whether NMFS could narrow the action under review based on tcmpoml‘
distinctions). Nonetheless, even if Defendants’ characterization was accurate, the Court does not
find this distinction relevant to the question before it. As the Court has already determined, the
2001 BiOp’s conclusions cannot be used as a baseline for the analysis in the 2002 BiOp. Indeed,
the action component of NMFS cannot abrogate its responsibility under the ESA by narrowing
the action under review, which in turn is premised on the conclusions of the unlawful and invalid
2001 BiOp.

In another striking similarity to the Greenpeace litigation, Defendants failed to live up to
the representations they made to this Court. When Defendants petitioned this Court for a partial
dismissal or, in the alternative, a stay of these proceedings, they indicated that

new information [was] available which [would likely] improve NMFS’ ability to

quantify and evaluate the effects of the United States’ pelagic fisheries and the

reasonable and prudent altematives in the BiOp on listed turtle populations.

Therefore, . . . NMFS [decided to reinitiate] section 7 consultation under the

Endangered Species Act (ESA) on the potential effects of the pelagic fisheries under

the FMP on threatened and endangered species.”

Defs.” Mot. for Stay, Ex. A, at 1 (emphasis added) (also available at 2002 BiOp AR-114, at
821). Defendants also noted that “observer data sinée 1999 is available which [would likely]

affect the estimated direct and indirect effects of the fisheries and the expected results of the

reasonable and prudent alternative.” J/d. Therefore, Defendants argued that the “2001 BiOp now
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has limited continuing app]icabiﬁiy and any declaratory judgment would be strictly advisory
with respect to the new consultation and the forthcoming [2002] BiOp.” Defs.” Mot. for Stay at
7; see also Defs.’ Reply, Mot. for Stay at.2 (stating that “the 2001 BiOp has limited continuing‘
applic-ability and will soon be superceded”) (emphasis added); id. at 3 (afguing that “the
imminent issuance of a new biclogical opinion renders litigation and Jjudicial analysis of the
2001 Bz'Oé imprudent”) (emphasis added).®

Defendants conccdé that, at least unti] the spring of 2002, “NMFS prepared a draft
opmisn based on the fishery as it was operating in 1999.” Defs.’ Response 1o P1.’s Statement,
Third Claim Y 51; see also Pl.’s Statement of Facts, Third Claim § 51. In an October 9, 2002,
memorandum, however, the action component of NMFS formally requested that the scope of
consultation be limited to the “fisheries as they operate today.” 2002 BiOp AR-464, at 4070.
Apparently, between the spring of 2002 and October 9, 2002, “there was some debate as to
whether the proposed action for the purposes of consultation should be the unrestricted fishery as
it existed prior to the injunction in the CMC litigation and the 2001 BiOp RPA, or the restricted
fishery as it had been operating . . . for more than two years.” Defs.” Mot., Third Claim at 15
(italics added). By April of 2002, Defendants state that “given the passage of time and unfolding
events consulting on the fisheries as they existed prior to the date of the CMC litigation [would}]
come[) across as artificial and contrived.” Id. (internal quotations omitted). Moreover,
according to Defendants, “the newer data used in consultation related to the present fishery, to

the pre-1999 fishery, and therefore a disconnect [would] result[].” 1d. (internal quotations

omitted).

 See also supra note 45.
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Perhaps it would have been easier for NMFS to consider the effect of the Fishery, as it
existed under the time and area closures imposed by the June 2002 Regulations, which were in
turn based on the unlawful 2001 BiOp; however, NMFS indicated to the Court that the 2002
BiOp would render the 2001 BiOp moot.” See Defs." Mot. for Stay at 6-7. Following these
representations, NMFS issued the 2002 BiOp, which analyzed the Fishery as it operates today,
and did not revisit the 2001 BiOp’s prior conclusions. The Court cannot accept Defeﬁdants’
ai'gument; to do so would effectively require the Court to revisit the 2001 BiOp after Defendants
asserted that their decision to reinitiate consultations rendered it moot. Moreover, such a course
would be impossible because the Court has already vacated and remanded the 2001 BiOp to
NMEFS. As the Greenpeace court observed:

To accept [Defendants’] position would, in faimess, require this Court to revive

[Plaintiff’s] claims against the . . . previously challenged [biological opinion],
effectively returning this case to a point in the litigation now long since passed. In

* Defendant-Intervenors argue that NMFS’s actions were entirely consistent with its
representations to the Court. Def.-Intervenors’ Opp’n, Third Claim at 17-18. In essence, the
Conservation Groups contend that NMFS represented to the Court that the 2002 BiOp would

" consider the impact of the Fishery operating under the Pelagics FMP. Id. at 18. Because the
Pelagics FMP was amended when the June 2002 Regulations were promulgated, Defendant-
Intervenors contend that the 2002 BiOp could consider the effects of the June 2002 Regulations
in a manner consistent with NMFS’s representations to the Court. Jd. In other words,
technically speaking, NMFS did consider the Fishery’s impact on the listed turtles under the
Pelagics FMP — the FMP just happened to have been altered by the 2001 BiOp. The Court is not
persuaded by Defendant-Intervenors” arguments. First, like Defendants, Defendant-Intervenors
fatally contend that an action that is vacated and declared unlawful on procedural grounds
somehow still creates substantive legal obligations under the ESA. Second, their arguments fail
to ascribe any legal role to a biological opinion issued by the Services. Under Defendant-
Intervenors’ argument, in one biological opinion NMFS could render a jeopardy decision, and
then after that decision was vacated by a district court, NMFS could nonetheless pretend that the
prior biological opinion still validly declared that the action under review jeopardized listed
species without revisiting its original analysis. Finally, Defendant-Intervenors’ argument would
vitiate the ESA’s procedural and best science guarantees. Under their argument, the Services
could offend the procedural rights of parties under the ESA and, nevertheless, circumvent these
rights by changing the scope of the reinitiated biological opinion.
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the process, the Court would have permitted NMFS to manipulate these proceedings

and evade judicial review of its fishery management practices by the simple device

of failing to live up to the representations it made in open court.
Greenpeace, 80 F. Supp. 2d at 1145. |

Moreover, the Court cannot accept Defendants’ argument that it was simply more
convenient to review recent data. When NMFS indicated that it would reinitiate consultations, it
noted that “observer data since 1999 is available which [would likely] affect the estim;ted direct
and indirect effects of the fisheries and the expected results of the reasonable and prudent
alternative.” Defs.’ Mot. for Stay, Ex. A, at 1 (also available at 2002 BiOp AR-114, at 821).
Some five months later, in’April 2002, NMFS determined that “given the passage of time and
unfolding events consulting on the fisheries as they existed prior to the date of the CMC
litigation [would] comef] across as artificial and contrived.” Defs.” Mot., Third Claim at 15'
(internal quotations omitted). Again, the Court finds the decision in Greenpeace instructive.
There, faced with a similar argument by NMFS, the court indicated that *“[a] federal agency . .. is
not excused from fulfilling the dictates of the ESA if, in its judgment, there is msufficient
information available to complete a comprehensive opinion and it takes upon itself a more
limited analysis.” Greenpeace, 80 F. Supp. 2d at 1150 (internal brackets and quotations in the
original omitted) (quoting Conner v. Butj‘ord, 848 F.2d 1441, 1455 (9th Cir. 1988)). The Court
can only conclude that NMFS’s decision was arbitrary and capricious: The agency restricted the
action under consultation to the fisheries as they operated under the time and area clasures of the
June 2002 Regulations, which were based on the conclusions of the unlawful 2001 BiOp.

Therefore, the Court shall vacate and remand the 2002 BiOp consistent with the Order
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accompanying this opinion. ™
IV. CONCLUSION
In some respects, this case can be distilled to one discrete issue: After violating Plaintiff’s
~ procedural rights, can Defendants continue to rely on the substantive conclusions of a vacated
BiOp? The Court has determined that Defendants cannot. To reach a contrary holding would be
to allow Defendants to flout the proceédural rights of Plaintiff, circumvent judicial revfew, and
ignore some of the most basic tenets of administrative law.

For the reasons stated above, the Court shall grant Plaintiff’s motions for partial summary
judgment and deny Defendants’ cross-motions. In reaching this conclusion, the Court has
considered all other argurnents raised by the parties and finds no need to address them in this
opinion. The June 2002 Regulations, 67 Fed. Reg. 40,232 (June 12, 2002), and the 2002 BiOp,
affecting the Western Pacific Pelagics FMP and issued on November 15, 2002, shall be vacated

" and remanded to NMFS consistent with the Order accompanying this Memorandum Opinion.
“[Ulnder settled principles of administrative law, when a court reviewing agency action
determines that an agency made an error of law, the court’s inquiry is at an end: the case must be

remanded to the agency for further action consistent with the corrected legal standards.” County

% Plaintiff argues that the Court should reach other alleged substantive deficiencies with
the 2002 BiOp (for example, the science employed — or not employed — in reaching its
conclusion) in order to give “NMFS specific judicial direction on what is lawful and what is
not.” PL.’s Mot., Third Claim at 20. The Court sympathizes with Plaintiff over the position it
now finds itself in: After enduring nearly two and one half years of protracted litigation, the
parties are now back to square one. Nonetheless, the Court concludes that the 2002 BiOp’s
reliance on the 2001 BiOp’s conclusions, without reevaluating the ments of those conclusions,
would make it impossible to review the other deficiencies that purportedly pervade the 2002
BiOp's analysis. More importantly, such an opinion would be advisory in nature and overstep
the Court’s authority. The validity of any future determinations issued by NMFS, if adverse to

- Plaintiff, would quite naturally be grounds for a new, and separate, suit.
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of Los Angeles v. Shalala, 192 F.3d 1005, 1011 (D.C. Cir. 1999) (quoting PPG Indus., Inc. v.
United States, 52 F.3d 363, 365 (D.C. Cir. 1995)). Accordimgly, itis up to the agency to
determine how to proceed next — not for the Court to decide or monitor. See id. What is clear,

however, is that the 2001 BiOp, the June 2002 Regulations, and the 2002 BiOp have all been

vacated and remanded to NMFS.

COLLEEN KOLXLAR-KGTEL
United States District Judge
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