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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 660
[Docket No. 100212086—0210-01]
RIN 0648—-AY68

Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery
Management Plan; Amendments 20
and 21; Trawl Rationalization Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes measures to
initiate implementation of Amendments
20 and 21 to the Pacific Coast
Groundfish Fishery Management Plan
(FMP). Amendment 20 would establish
a trawl rationalization program for the
Pacific Coast groundfish fishery.
Amendment 20’s trawl rationalization
program would consist of: An
individual fishing quota (IFQ) program
for the shore-based trawl fleet
(including whiting and non-whiting
sectors); and cooperative (coop)
programs for the at-sea (whiting only)
mothership (MS) and catcher/processor
(C/P) trawl fleets. The trawl
rationalization program is intended to
increase net economic benefits, create
individual economic stability, provide
full utilization of the trawl sector
allocation, consider environmental
impacts, and achieve individual
accountability of catch and bycatch.
Amendment 21 would establish fixed
allocations for limited entry (LE) trawl
participants. These allocations are
intended to improve management under
the rationalization program by
streamlining its administration,
providing stability to the fishery, and
addressing halibut bycatch.

NMFS is reviewing Amendments 20
and 21 in their entirety. However, due
to the complexity of the proposed
fishery management measures, this rule
proposes only certain key components
that would be necessary to have permits
and endorsements issued in time for use
in the 2011 fishery and in order to have
the 2011 specifications reflect the new
allocation scheme. Specifically, this rule
would establish the allocations set forth
under Amendment 21 and establish
procedures for initial issuance of
permits, endorsements, quota shares,

and catch history assignments under the
IFQ and coop programs. In addition, the
proposed rule would restructure the
entire Pacific Coast groundfish
regulations to more closely track the
organization of the proposed
management measures and to make the
total groundfish regulations more clear.
NMEF'S plans to propose additional
program details in a future proposed
rule. Such additional details would
include: Program components
applicable to IFQ gear switching,
observer programs, retention
requirements, equipment requirements,
catch monitors, catch weighing
requirements, coop permits/agreements,
first receiver site licenses, quota share
accounts, vessel quota pound accounts,
further tracking and monitoring
components, and economic data
collection requirements. In order to
encourage more informed public
comment, this proposed rule includes a
general description of these additional
program requirements. NMFS is also
planning a future “Cost-Recovery” rule
based on a recommended methodology
yet to be developed by the Pacific
Fishery Management Council (the
Council).

DATES: Comments on this proposed rule
must be received no later than 5 p.m.,
local time on July 12, 2010.

ADDRESSES: You may submit comments,
identified by 0648—AY68, by any of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal, at http://
www.regulations.gov.

e Fax:206-526—6736; Attn: Jamie
Goen.

e Mail: Barry Thom, Acting Regional
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way NE.,
Seattle, WA 98115-0070; Attn: Jamie
Goen.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information. NMFS will
accept anonymous comments (if
submitting comments via the Federal e-
Rulemaking portal, enter “N/A” in the
relevant required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word or Excel, WordPerfect,
or Adobe PDF file formats only. Written
comments regarding the burden-hour

estimates or other aspects of the
collection-of-information requirements
contained in this proposed rule may be
submitted to NMFS, Northwest Region,
e-mailed to
David_Rostker@omb.eop.gov; or faxed to
202-395-7285.

FOR FURTHER INFORMATION CONTACT:
Jamie Goen, 206—526—4656; (fax) 206—
526—6736; Jamie.Goen@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This proposed rule is accessible via
the Internet at the Office of the Federal
Register’s Web site at http://
www.gpoaccess.gov/fr/index.html.
Background information and
documents, including the Draft
Environmental Impacts Statements for
Amendment 20 and Amendment 21, are
available at the Pacific Fishery
Management Council’s Web site at
http://www.pcouncil.org/.

Although this proposed rule would
implement only certain portions of
Amendments 20 and 21, NMFS is
reviewing both Amendments 20 and 21
in their entirety. On May 12, 2010,
NMFS published a notice of availability
of Amendments 20 and 21, and—
consistent with requirements of the
Magnuson-Stevens Fishery
Conservation and Management Act
(MSA)—must make a decision to
approve, disapprove, or partially
approve the amendments by September
8, 2010. Comments on the approvability
of the amendments must be submitted
to NMFS by August 9, 2010. This
preamble provides information about
the full contents of each amendment for
the purposes of promoting informed
public comment. Detailed provisions
regarding features of the proposed rule
are provided where applicable. In
addition, section IV of this preamble
highlights what the main regulatory
changes would be.

I. Background: Current Management
Approach and Need for Change

The Pacific Coast Groundfish FMP
covers a diverse mixture of species
occurring in close association and
proximity in the Pacific off the states of
Washington, Oregon, and California.
The trawl rationalization program
would consist of: (1) An individual
fishing quota (IFQ) program for the
shore-based trawl fleet and (2)
cooperative (coop) programs for the at-
sea trawl fleet. The shore-based trawl
fleet would include IFQ participants
who land groundfish to shore-based
processors or first receivers. The at-sea
trawl] fleet would include fishery
participants harvesting whiting with
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midwater trawl gear (i.e., whiting
catcher/processor vessels, whiting
motherships, and whiting catcher
vessels associated with motherships).
The co-op programs for the at-sea trawl
fleet are further divided as follows: (1)
A single whiting catcher/processor co-
op; and (2) one or more whiting
mothership co-ops may form, or vessels
may choose to fish in a non-coop fishery
which would be unaffiliated with a
coop. For the coop and non-coop
fishery, vessel owners pool their harvest
together.

The IFQ program for the shore-based
fleet would require NMFS to make an
initial allocation of harvest quota share
(QS) (expressed as a percentage of the
total sector amount) through a new QS
permit to current owners of limited
entry trawl permits and shore-based
whiting first receivers who meet the
qualifying criteria. Depending on a
person’s limited entry trawl permit
history in qualifying years, the permit
owner will receive an initial allocation
for various target species/species groups
(~20 species), some with area
designations. In addition, NMFS would
allocate QS for overfished species based
on a proxy of the amount of target
species allocated to the quota share
holder. Shore-based whiting first
receivers will receive an initial
allocation of whiting only, based on
their history of being the first receiver
reported on state fish tickets (with an
opportunity to reassign their history).
Each year, based on the optimum yield
amounts for each species and the
amount of QS a holder has for a
particular species/area, NMFS would
allocate quota pounds to the QS
account. The QS owner in turn, must
allocate quota pounds to vessel
accounts. Vessels are required to have
IFQ or quota pounds in an account to
cover all IFQ) landings and discards
incurred while fishing under this
program. In order to comply with the
MSA, NMFS would track ownership
interest in QS to determine if
individuals are within set accumulation
limits, both at the initial allocation stage
and during the operation of the
program. In Amendment 20, the Council
has adopted limits (by species group
and area) on the amount of QS an
individual can control (i.e. control
limits) and limits on the amount of
quota pounds that may be registered to
a vessel for use in a given year.

For the at-sea whiting component of
the trawl rationalization program, the
Council has adopted a program that
provides for a C/P coop and MS coops
that differ from how the coops have
operated in the past. The C/P coop will
not require an initial allocation of catch

shares to individual vessels, provided
that a coop is established. However,
whiting catch shares for the MS fleet
(called catch history assignments)
would initially be allocated to
qualifying limited entry trawl permits
that were registered to catcher vessels in
qualifying years and which were used in
the mothership whiting fishery. Holders
of qualifying permits that are allocated
a whiting catch history assignment may
choose to participate in the MS coop or
non-coop fishery. Similar to the shore-
based IFQ program, NMFS would be
required to track permit ownership
interests in the MS sector to determine
if individuals are in compliance with
accumulation limits.

The FMP features different
management strategies for different
species, locales, vessels and processing
arrangements. These different
management regimes are often referred
to as “sectors.” Current management
divisions pertain to tribal vs. non-tribal,
trawl vs. non-trawl (fixed gear); limited
entry vs. open access; commercial vs.
recreational; whiting vs. non-whiting;
shore-based whiting vs. at-sea whiting;
and at-sea whiting MS operations vs. at-
sea whiting C/Ps.

A. Sector Management and Allocations

Currently, the Pacific Coast
groundfish fishery consists of several
different sectors, defined by fishing
gear, species targeted, and regulatory
context. Under current management, the
annual optimum yield (OY) is first
reduced to a commercial harvest
guideline (commercial HG) by
subtracting from the OY amounts of fish
necessary for tribal fisheries, bycatch for
exempted fishing permits (EFPs), and
estimates of research catch, recreational
catch, and bycatch in non-groundfish
fisheries. Subtracting these amounts
produces the commercial HG, which
NMEFS then divides between two main
sectors: Limited entry (LE) and open
access (OA). The LE sector is further
subdivided into the fixed gear and trawl
subsectors. Within the LE trawl
subsector, there is an additional
division between whiting and non-
whiting trawl fisheries. The non-whiting
trawl fishery consists primarily of a
shore-based multi-species fishery
generally conducted with bottom trawl
gear. The whiting trawl fishery consists
of three different fleets: Shore-based,
MS, and C/P (all of which fish only with
midwater trawl gear).

Within the whiting trawl fishery,
whiting available to the commercial
fisheries is already allocated among the
shore-based, MS, and C/P sectors as
follows: 42 percent, 24 percent, and 34
percent, respectively. (See existing

regulations at 50 CFR 660.323.) This
allocation would not change.

Trawl Target Species (Including Pacific
Whiting Fisheries)

The list of current trawl target species
includes flatfish, roundfish,
thornyheads, and a few species of
rockfish. Primary flatfish target species
include Petrale sole and Dover sole.
Roundfish target species include Pacific
whiting, Pacific cod, and sablefish.
However, seven rockfish species, which
co-occur with the target stocks and can
be caught with trawl gear, are currently
declared overfished pursuant to the
MSA. The need to rebuild these stocks
to a healthy size has led to a variety of
harvest constraints on groundfish
fisheries, and rockfish are generally no
longer a target of these fisheries.

Limited Entry Trawl, Limited Entry
Fixed Gear vs. Open Access

The groundfish trawl fishery is
subject to a Federal license limitation
program (referred to as limited entry),
implemented in 1994; currently there
are 178 groundfish LE trawl permits.
Groundfish fixed gear fisheries—using
longline and pot gear—are also managed
under the limited entry program. Some
groundfish are caught and landed by
vessels without an LE permit; these
vessels comprise the “open access”
sector, which has directed and
incidental components.

Limited Entry Trawl Whiting vs. Non-
Whiting

The LE trawl fishery is divided into
two broad sectors: A multi-species trawl
fishery, which most often uses bottom
trawl gear (hereafter called the non-
whiting sector), and the whiting fishery,
which uses midwater trawl gear. The
non-whiting trawl fishery is principally
managed through two month
cumulative trip limit periods along with
closed areas to limit overfished species
bycatch. Non-whiting trawlers target the
range of species described above with
the exception of Pacific whiting.

LE Trawl Whiting Components

In most years, less than 2 percent of
the catch in the Pacific whiting fishery
are species other than Pacific whiting,
although overfished species that co-
occur with Pacific whiting are also
caught. The whiting fishery is further
subdivided into three sectors. The
shore-based fishery delivers their catch
to processing facilities on land, and the
vessels are similar in size and
configuration (with the exception of the
type of net used) to the non-whiting
trawl fishery vessels. In the MS sector,
catcher vessels deliver to at-sea
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processors called “motherships”. Most
of the MS-sector catcher vessels also
participate in the shore-based whiting
fishery. The C/P sector comprises
vessels that catch Pacific whiting and
process it on board.

B. Need for Amendment 20

In its June 2004, scoping document,
the Council described the problem that,
despite the recent Federal buyback
program that retired several trawl
permits (70 FR 45695, August 8, 2005),
management of the groundfish trawl
fishery was still facing serious
biological, social, and economic
concerns. The trawl fishery is currently
viewed by the Council as economically
unsustainable.

Bycatch, especially bycatch of
overfished species, was identified as a
major problem. All direct harvest of
overfished species had been prohibited
and numerous closed areas were
implemented; however, due to the
multispecies nature of the fishery, it is
generally not possible to avoid catching
the overfished species. As a result,
harvests of healthy species were being
constrained in order to protect the
overfished species. As noted in the
scoping document, management relies
on average estimated discard (bycatch)
rates to predict bycatch. The harvest is
then constrained by these bycatch
predictions. The discard rate estimates
are fixed for a season and change over
time only as new information becomes
available from the observer program.
This creates a situation where there may
be little incentive for fishermen to avoid
bycatch on an individual vessel level.

The average estimated bycatch rate
has been controversial. Also, different
fishing interests have expressed
different opinions about the pace of the
fishery. Some prefer a year-round
groundfish fishery, while others prefer a
more seasonal fishery. The current
system is not flexible enough to
accommodate both interests or to
respond to changes in markets, weather,
or harvest conditions. The ability to
react to changing conditions is
important if the goal is an efficient
fishery that is safe for participants.
Accordingly, the following problems
were initially identified with the current
management regime:

e The bycatch rate is uncertain.

e There are limited incentives for
fishermen to reduce bycatch.

e Opportunities to harvest target
species are lost.

e The system cannot accommodate
the variety of harvest patterns desired
by fishermen.

e The system cannot respond quickly
to changes in markets, weather, etc.

e Communities are challenged by
uncertainty in the industry.

Through an iterative public process,
the Council refined these issues into
this goal for Amendment 20:

Create and implement a capacity
rationalization plan that increases net
economic benefits, creates individual
economic stability, provides for full
utilization of the trawl sector allocation,
considers environmental impacts, and
achieves individual accountability of catch
and bycatch.

The Council further identified eight
specific objectives to support
achievement of the goal:

1. Provide a mechanism for total catch
accounting.

2. Provide for a viable, profitable, and
efficient groundfish fishery.

3. Promote practices that reduce
bycatch and discard mortality, and
minimize ecological impacts.

4. Increase operational flexibility.

5. Minimize adverse effects from an
IFQ program on fishing communities
and other fisheries to the extent
practical.

6. Promote measurable economic and
employment benefits through the
seafood catching, processing,
distribution elements, and support
sectors of the industry.

7. Provide quality product for the
consumer.

8. Increase safety in the fishery.

Because OY on healthy stocks is
constrained by rebuilding needs of co-
occurring overfished stocks,
Amendment 20 is intended to
implement an approach that will
support attainment of OY while
improving bycatch avoidance and
supporting rebuilding.

C. Purposes of Amendment 21

The purposes of Amendment 21 are
to: Simplify or streamline future
decisions by establishing allocations of
specified groundfish stocks and stock
complexes within the Pacific Coast
Groundfish FMP; support
rationalization of the LE trawl fishery
(Amendment 20) by providing more
certainty to the affected sectors and
reducing the risk that these sectors
would be closed because of other non-
trawl sectors exceeding their allocation;
facilitate individuals’ ability to make
long-range planning decisions based on
the allocation of harvest privileges;
support overall total catch accounting of
groundfish species by the group within
the trawl sector; and limit the bycatch
of Pacific halibut in future LE trawl
fisheries.

Under the IFQ and harvest
cooperative systems proposed under the
Amendment 20 traw] rationalization

program, it would be critical to reduce
the risk that sectors would be closed
because of other sectors exceeding their
allocation. Reducing this risk is
important in order to prevent a race for
fish that could occur if QP holders or
coop fishermen thought other sectors
would close them down because of
overages.

To the extent that Amendment 21
supports implementation of
Amendment 20, it would also contribute
to the anticipated benefits of individual
accountability for catch and bycatch,
and improved overall total catch
accounting of groundfish species by the
group with the largest amounts of
groundfish catch, the trawl sector. By
limiting the bycatch of Pacific halibut in
the LE trawl fisheries, Amendment 21
would control bycatch and could
provide increased benefits to
Washington, Oregon, and California
fishermen targeting Pacific halibut.

Uncertainty existed regarding whether
the allocations in Amendment 21
superseded the allocations to the open
access fishery established when the
limited entry fishery began. The Council
has clarified that these allocation are to
supersede the earlier open access
allocation for the species allocated
under Amendment 21.

II. Amendment 20 Program Description

After considering alternatives,
including the status quo, the Council
recommended Amendment 20, which
divides the trawl fishery into three main
management sectors: Shore-based
(whiting and non-whiting) to be
managed by IFQs; and the MS and C/P
sectors (at-sea whiting), both to be
managed by separate coop programs.
The shore-based trawl fleet would
consist of IFQ participants who land
groundfish to shore-based processors, or
other entities that receive but do not
process the groundfish. Both are
referred to as first receivers. The at-sea
trawl fleet would consist of fishery
participants harvesting and processing
whiting (i.e., whiting C/P vessels,
whiting motherships that process
whiting at sea, and whiting catcher
vessels that deliver to motherships). The
at-sea trawl fleet would be further
divided as follows: (1) The whiting
C/P sector; and (2) the whiting MS
sector. The MS sector program may
include multiple coops where vessels
pool their harvest together to form
fishing cooperatives, as well as vessels
not associated with a coop (i.e., the
“non-coop” segment of the MS fishery).

A key feature of the trawl
rationalization program would be a shift
from the current catch accounting
system (that uses fleetwide estimates of
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discards based on an observer sampling
system that has 20-percent coverage) to
an ‘individual accountability’ system
where all catch by shore-based vessels
would count against individual
participants’ shares, including both
retained and discarded catch, based on
100 percent observer coverage on
vessels and 100 percent monitoring of
the vessel’s offload in the plants (called
“catch monitoring”). Under the current
management system, shore-based
fishermen fish against bimonthly trip
limits and annual fleetwide quotas and
have no direct accountability for
discards. Under the proposed system,
shore-based fishermen would fish
against “individual” quotas, against
which their discards would count.
Thus, fishermen would have a strong
incentive to fish in a manner that
reduces discards because excessive
discards would either lead to shortening
their fishing season when their quota is
reached, or greater costs to them if they
had to buy additional quota from other
quota holders.

The management approaches set forth
in the trawl rationalization program
would consist of different types of
limited-access approaches. These
limited-access approaches grant
permission to the holder of the privilege
or permit to participate in the program.
Such permission may be revoked,
limited, or modified at any time. In
other words, it is a conditional
privilege.

Amendment 20 would include
features such as annual renewal
requirements and regular program
reviews to ensure program goals are
being met, provide NMFS the ability to
review, track, and monitor program
implementation and needs, and prevent
the perception that the program confers
“rights” as opposed to privileges.

Amendment 20 establishes programs
that are “limited-access privilege
programs,” which are consistent with
the MSA provisions at section 303A.
Limited-access privileges, including the
quota shares, quota pounds, and catch
history assignments, may be revoked,
limited or modified at any time in
accordance with the MSA—and do not
create any right of compensation to the
holder of the limited-access privilege,
quota share, quota pound, or catch
history assignment if it is revoked,
limited or modified. The limited-access
privilege program does not create any
right, title, or interest in or to any fish
before the fish is harvested by the
holder and shall be considered a grant
of permission to the holder of the
limited-access privilege to engage in
activities permitted by the limited-
access privilege program. For further

statutory provisions related to limited-
access privileges, see section 303A of
the MSA.

Section 303A contains an “antitrust
savings clause” that provides that
“nothing in this Act shall be construed
to modify, impair, or supersede the
operation of any of the antitrust laws.
For purposes of the preceding sentence,
the term ‘antitrust laws’ has the
meaning given such term in subsection
(a) of the first section of the Clayton Act,
except that such term includes section
5 of the Federal Trade Commission Act
to the extent that such section 5 applies
to unfair methods of competition.”

NOAA advises that any fishery
participants who are uncertain about the
legality of their activities under the
antitrust laws of the United States
should consult legal counsel prior to
commencing those activities. NOAA
intends to restate this advice in the
regulations for the program components.

A. IFQ Program Details

IFQs offer a powerful accountability
measure for maintaining catch levels
within limits (as required by the MSA).
The IFQ program would feature
complete accounting for all catch, both
landings and discards, and would
facilitate accountability down to the
individual vessel level.

1. Structure Overview

Amendment 20 would establish an
IFQ program for the shore-based LE
trawl fleet. The IFQ program would
apply to a specified list of species, set
forth in § 660.140(c) of the proposed
rule, which includes both whiting and
non-whiting species. The program
would apply to shore-based harvesters
with LE permits and first receivers, and
would apply to all trips with IFQ
species delivered shoreside. The IFQQ
program would provide for total catch
accounting and individual vessel
responsibility. This means that both
landed catch and discards would count
against the quota pounds in an
individual vessel’s vessel account.

Accountability for landings and
discards are expected to increase the
certainty managers have regarding
fishing mortality, which in turn is
expected to foster the rebuilding of
overfished species and help prevent
overfishing. Furthermore, the increased
observation necessary to monitor
landings and discard is expected to
increase the information flow on the
status of the fishery as the fishery
occurs. Finally, responsibility for
landings and discards—and the
monitoring necessary for that type of
management—is expected to increase
accounting ability and result in changes

to fishing behavior, which include a
reduction in the bycatch rate of
constraining stocks and a reduction in
regulatory discarding.

To implement the IFQ) program,
NMFS would divide the trawl allocation
for these species between the IFQ and
at-sea whiting sectors. NMFS would
then divide the IFQ allocation among
individual participants as percentages of
the total sector allocation. This
individual apportionment of catch
percentage would be called Quota Share
(QS). Each year, the percentage of catch
represented by the QS would be
converted into poundage based on the
total amount of catch available to the
sector. This poundage would be known
as Quota Pounds (QP). The QP would be
issued to the QS permit owner, but in
order to be fished, the QP would have
to be transferred into a vessel account.
In order to land an IFQ) species, a
vessel’s account would be required to
contain sufficient QP to cover the catch
within 30 days of the landing. Special
provisions for addressing overages are
discussed below in section II.A.7 of this
preamble.

Within the IFQ program, vessels
would be allowed to use a variety of
directed groundfish commercial gear
(including non-trawl gear) to take the
shore-based trawl sector allocation,
which would thus allow for “gear
switching.” To prevent the OA and fixed
gear allocations from being reduced due
to landings by people with IFQ, catch
that is made with non-trawl gear by a
person with QP would count against the
QP and against the IFQ allocation. In
addition, QS and QP would be tied to
specific species groups, areas, and
sectors.

The assignment of QP would
constitute a revocable privilege to
harvest a certain portion of the trawl
sector’s allocation within a given year,
which would not constitute a
permanent right or privilege. NMFS and
the Council would review the program
at regular intervals to determine
whether the program should be
continued. Results of these reviews
could lead to dissolution of the
program, revocation of QS, or other
fundamental changes to the program.
The first review would occur no later
than 5 years after implementation, with
subsequent reviews, if applicable, at 4-
year intervals after that. Holders of QS
should remain cognizant of this fact
when making decisions regarding their
QS, including the buying, selling, and
leasing of these shares.

2. IFQ species

IFQ requirements would apply for
most species of groundfish under the
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FMP (although some would still be
managed collectively at the stock-
complex level, such as remaining minor
slope rockfish). Dogfish and some
groundfish species rarely caught by
trawl gear would be excluded from the
IFQ program. T o ensure that OY for
species not covered by the IFQ are not
exceeded, catch of those species would
be monitored.

QS would be assigned for the
following species: lingcod, Pacific cod,
Pacific whiting, sablefish north of
36° N. lat., sablefish south of 36° N. lat.,
Pacific ocean perch, widow rockfish,
canary rockfish, chilipepper rockfish,
bocaccio, splitnose rockfish, yellowtail
rockfish, shortspine thornyhead north of
34°27’N. lat., shortspine thornyhead
south of 34°27" N. lat., longspine
thornyhead north of 34°27"N. lat.,
cowcod, darkblotched rockfish,
yelloweye rockfish, minor rockfish
north slope species complex, minor
rockfish north shelf species complex,
minor rockfish south slope species
complex, minor rockfish south shelf
species complex, Dover sole, English
sole, petrale sole, arrowtooth flounder,
starry flounder, and the “Other Flatfish”
stock complex.

The purpose of covering species with
quota is to provide a catch-control tool
to ensure that management targets are
adhered to and that other sectors are not
affected by higher-than-expected catch
levels in the trawl fishery, or both. In
determining which species to
recommend for coverage, the Council
considered cases in which it would not
be necessary or appropriate to cover
certain species, such as species that are
inaccessible to groundfish trawl gear,
species that are constrained by the catch
of other species, species caught
predominantly within state waters, and
species encountered in very small
volumes. For these types of species,
management through IFQ is not
necessary for successful management of
fishing mortality.

For species not covered by IFQ, trip
limits and set-asides may still be used
and would be implemented through the
biennial specification process.

For Pacific halibut taken as bycatch in
the IFQ fishery, Amendment 20 would
require halibut individual bycatch quota
(IBQ) to cover the mortality of the
incidental catch of Pacific halibut in the
groundfish trawl shore-based fishery.
This would be a change from the current
trawl fishery in which there is no cap
on the amount of halibut caught,
discarded, or killed. Retention of halibut
caught under the IBQ would not be
allowed, which is consistent with the
current regulations. The purpose of
establishing an IBQ would be to prevent

the trawl fishery from preempting or
constraining the directed halibut
fishery. The level of halibut mortality
would be limited by the total catch
limits proposed in Amendment 21, if
that amendment is approved.

3. Who can participate?

While initial issuance of QS would be
limited to Limited Entry permit owners
based on catch history, and whiting
shoreside processors based on
processing history, after the initial
issuance, QP would be immediately
transferable in increments of whole
pounds. In addition, after the first 2
years, QS would become transferable as
well. The eligibility requirements for
owning QS and QP would be very
broad, allowing anyone who meets the
following criteria to own them: A U.S.
citizen, permanent resident alien, or
corporation, partnership, or other entity
established under the laws of the United
States or any State that is eligible to own
and control a U.S. fishing vessel with a
fishery endorsement.

a. Initial Issuance

The Council considered which groups
should receive QS by initial issuance
(vessel owners, permit owners,
processors, communities, skippers and
crew, or general public through
auctions, etc.). In consideration of many
factors—including but not limited to
dependence on the fishery, economic
and market factors, fairness and equity,
community impacts, the ability to
promote stewardship, and participation
history—the Council recommended
dividing the initial issuance as follows:
The Council recommended that
harvesters (those holding LE permits for
trawl vessels) be given an initial
allocation of 90 percent of the non-
whiting QS and 80 percent of the
whiting QS. Ten percent of the QS for
non-whiting species would be set aside
for an adaptive management program
(AMP), and eligible shoreside
processors would receive 20 percent of
the whiting QS. After the first 2 years,
transferability would likely affect these
initial distribution ratios.

The AMP is intended to be used after
the first 2 years to address the following
objectives: Community stability,
processor stability, conservation, and
unintended or unforeseen consequences
of IFQ management. During the first 2
years of the program, the AMP QP
would be issued (“passed through”) to
all QS holders pro rata. During the first
2 years of the program, the Council
intends to develop the procedures and
formulas for distributing the AMP quota
set aside starting in year 3 of the
program; this could require a

recommendation to NMFS, as well as a
proposed and final rulemaking in order
to approve and implement it.

The Council also considered whether
the initial issuance of QS in the
harvesting sector should be allocated to
the vessel owner or the LE permit
owner. Because the ownership of the
permit better reflects the amount of
investment in the fishery than the
ownership of the vessel, and the permit
is what authorizes the participation in
the fishery, the Council recommended
attaching the initial issuance to the
qualifying permits. Subsequent
transfers, as well as potential additional
distributions, would allow for
additional groups to buy into the
fishery.

The Council also considered the
highly controversial issue of allocation
of harvest shares to processors. Several
alternatives concerning the initial
issuance of harvest QS to processors
were considered, ranging from fifty
percent of QS for all whiting and non-
whiting IFQ species, to zero percent of
QS for all IFQ species, to amounts
within this range for whiting only. In its
deliberation on this issue, the Council
explored the issue of investment in the
fishery, the role of ownership of QS in
the conservation benefits of a catch
share program, and the importance of a
strong working relationship between the
community, processors, and the
harvesters. The Council’s final
recommendation was to provide to
eligible shoreside processors twenty
percent of the initial issuance of whiting
QS only. The Council’s rationale in
choosing the preferred alternative
focused on the need to carefully
consider the balance of market power
between harvesters and processors, as
well as the importance to communities
of maintaining processing capabilities
along the coast. The Council believed
that an initial allocation of twenty
percent of the whiting resource to
eligible shoreside processors struck an
appropriate compromise among these
multiple factors. In addition, the
Council believed that the AMP could be
used to lessen potential impacts to
processors and communities.

i. Eligibility and Qualifying Criteria for
Initial Issuance of QS

Both harvesters and shore-based
processors could receive QS permits if
they meet the initial eligibility and
qualifying criteria.
(A) Eligibility and Qualifying Criteria
for Harvesters

A harvester may apply for initial

issuance of both whiting and non-
whiting QS. To be eligible, the harvester
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This transferability would be
expected to facilitate bycatch reduction
and efficiency. Through the transfer of
QS/QP (bought and sold or “leased”
through private contract), it is
anticipated that those best able to avoid
catching overfished species, and those
who are most efficient, would increase
the amount of QS/QP registered to them,
while those who consistently have high
bycatch rates or operate less efficiently
might choose to sell their QS and leave
the fishery.

c. Requirement to Transfer QP Into
Vessel Account

Each year, all QP would be required
to be transferred into a vessel account
by September 1. This requirement is
intended to encourage its availability for
use by the fleet.

d. Distribution of Additional Quota
Shares

In Amendment 20, the Council
indicates that it would consider the use
of an auction or other non-history-based
method when distributing QS that may
become available after initial allocation.
This may include quota created when a
stock transitions from overfished to non-
overfished status, quota not used by the
AMP, quota forfeited to “use it or lose
it” provisions, and any quota that
becomes available as a result of the
initial or subsequent reviews of the
program. The method of distribution
would be designed to achieve the goals
of Amendment 20, including
minimizing the adverse effects from an
IFQ program on fishing communities to
the extent practical.

4. Ownership Limitations and
Accumulation Limits

While transferability is an important
component of the Amendment 20
program, there would also be
accumulation limits on the amount of
QS or QP that could be controlled by a
person. The intent of these limits is to
prevent excessive control of quota by a
participant. The MSA specifically
requires the establishment of a
maximum share that each limited access
privilege holder is permitted to hold,
acquire, or use.

a. Limits

In developing limits, the Council
noted the tension between allowing
sufficient accumulation to improve the
efficiencies of harvesting activities and
preventing levels of accumulation that
could result in adverse economic and
social effects. In determining the
appropriate levels, the Council
considered a wide range of factors such
as social benefits, impact on labor,

impacts on processors, impacts on
harvesters, impacts on the public, the
number and sizes of firms, within-sector
competition, market power, efficiency,
geographic distribution, communities,
and fairness and equity.

Amendment 20 would establish limits
(by species group and area) on the
amount of QS an individual can control
(control limits). Control limits would
apply to individual species, species
groups (and area, for some species),
expressed as a percentage of the shore-
based IFQ program’s allocation. The
proposed control limits are set forth in
the proposed rule in the table at
§660.140(d)(4). In addition, the
proposed rule would establish a control
limit for the amount of non-whiting QS
a person may control in aggregate.

To determine a person’s aggregate
amount of non-whiting QS, the Council
adopted a formula that would convert
QS to poundage to reflect the weighting
between individual stocks. Because
individual non-whiting species’ stock
fluctuations would affect a QS owner’s
aggregate QS holdings, the Council
motion states that “This conversion will
always be conducted using the trawl
allocations applied to the 2010 OYs,
until such time as the Council
recommends otherwise” and that “QS
for each species will be multiplied by
the shoreside trawl allocation for that
species.” However, because no shoreside
trawl allocation existed in 2010 that
could be applied to the 2010 OYs, it is
not clear how NMFS would calculate
the aggregate non-whiting control limit.
If the Council intended to use the OYs
from the initial implementation year
(i.e., if it were under the mistaken
impression that 2010 was to be the
implementation year) and the 2011 OYs
were used, there would be no problem
determining the aggregate non-whiting
amount, as the sector allocation could
be calculated by deducting the at-sea
sector set asides for each species from
the limited entry trawl sector allocation
for that species. In 2010, however, non-
whiting target species did not have at-
sea set asides that could be deducted
from the limited entry trawl sector
allocation to calculate a shoreside trawl
allocation. NMFS specifically requests
comment on this issue to address in the
final rule.

NMFS would determine and track
ownership interest in QS to determine
if individuals are within set limits, both
at the initial allocation stage and during
the operation of the program. As part of
the IAD on the initial application,
NMFS would indicate if the QS Permit
owner has QS in amounts that exceed
the accumulation limits and are subject
to divestiture provisions set forth in

§660.140(d)(4). NMFS would determine
ownership interest based on the
“Individual and Collective Rule,” which
means that the QS that counts toward a
person’s accumulation limit would
include both the QS owned by that
person, and a portion of the QS owned
by an entity in which that person has an
interest.

The proposed rule contains additional
interpretation of the word “control,”
which is intended to address the
Council’s concern that a person could
control QS by controlling QP. The
proposed rule is intended to set the
boundaries around QS control limits,
including QP but excluding QP in a
vessel account if subject to separate
accumulation limits. If control of QP is
not subject to the QS control limits, a
person could use control over QP to
control a percentage of the harvest from
the fishery in excess of that intended
under the QS control-limit percentage.
In other words, if the QS control limits
are not extended to QP, there is no
assurance that QS control limits would
perform their intended function. At
some point, QP control amounts to the
functional equivalent of QS control. The
following examples illustrate
undesirable forms of control:

Example 1. A QS holder enters into a
multi-year agreement under which another
person has the right to direct how the QS
holder’s QP is used. The person controlling
the QP has essentially gained control of the
QS even beyond the duration of the QP
issued during the first year of the agreement.

Example 2. Vessel financing arrangements
under which a lender who is engaged in the
seafood business exercises control over the
catch delivered by a fisherman-borrower are
not uncommon. These arrangements
sometimes require that the fisherman deliver
his catch as the lender directs, and provide
for a method of calculating “market value” of
the catch. In other cases, the lender may hold
a right of first refusal (“‘ROFR”) over the
catch. While the ROFR does not in and of
itself require that the fisherman deliver to the
lender, it provides the lender with the
authority to decide on a delivery-by-delivery
basis whether the catch would be delivered
to a third party or the lender, and thereby
effectively gives the lender control over
catch. If a single lender entered into
arrangements of this type with a number of
fishermen, the lender could potentially
control a percentage of QP for the fishery in
excess of the QS control limit percentage
through those arrangements, without having
asserted direct control over the fishermen’s
Qs.

Example 3. Crew assign QP to a vessel, or
fishermen transfer QP to a vessel but do not
grant control over QS. This would not count
toward QS control limits; however, it would
indicate control if long term control of
disposition of the QP derived from the QS
were granted.
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Similar regulatory language would
apply a control limit to Pacific halibut
BQ.

b. Divestiture

Amendment 20 would establish
different rules for complying with the
accumulation limits depending on when
the permits were transferred. For
permits transferred prior to November 8,
2008, and which exceed the
accumulation limits, the permit owner
would initially receive the entire
amount of QS for which the permit
qualifies. However, the permit owner
would be required to divest of the
amount in excess of the limit sometime
during years 3 and 4 of the IFQ program,
and, at the end of year 4 of the IFQ
program, any QS owned or controlled
by a person in excess of the
accumulation limits would be revoked
and redistributed to the remainder of
the QS owners in proportion to the QS
holdings in year 5. No compensation
would be due for any revoked shares.

For permits transferred after
November 8, 2008, the permit owner
would only be able to receive QS
amounts that are within the appropriate
limits. The initial issuance of QS would
be reduced in order to comply with the
applicable control limits. For non-
whiting species, whether NMFS applies
the aggregate non-whiting control limit
first or applies individual non-whiting
species control limits first may affect the
initial QS allocation for each species.
Generally, application of the aggregate
non-whiting control limit first would
result in an allocation that more closely
reflects the weighting of non-whiting
species in the permit’s history. NMFS
highlights this issue to seek specific
comment on which approach to use.

5. QS Account/Annual Renewal

Once a person is found eligible for a
QS permit, NMFS would issue QS and
register it to a QS account. At the
beginning of each year and after QS
permit renewal, NMFS would assign a
specific amount of QP representing the
QS percentage to the account. QS
owners would be required to transfer
their QP from their QS account to a
vessel account in order for those QP to
be fished.

6. Overages and Carryovers

Amendment 20 would provide
flexibility by allowing a 30-day grace
period after which an overage occurred
to acquire QP into the vessel account to
cover the overage. However, during this
30-day period, no more fishing could
occur and no QS transfers could take
place until the account is settled. If an
overage shows on the fish ticket at the

time of landing or in the vessel account
at any time after the landing, the clock
would start when any data/
documentation from the trip which
caused the overage is available or the
vessel account shows there is an
overage.

To the extent allowed by the
conservation requirements of the MSA,
Amendment 20 would include a
“carryover allowance” that would allow
surplus QP in a vessel account to be
carried over from one year to the next
or allow a deficit in a vessel account for
one year to be carried over and covered
with QP from a subsequent year.
Surplus QP could not be carried over for
more than 1 year and could not exceed
in 1 year the carryover allowance as
described below.

A vessel with a QP surplus at the end
of the current year would be able to use
that QP in the immediately following
year, up to the limit of the carryover
allowance (see below). However, if there
is a decline in the OY, the amount of QP
carried over as a surplus would be
reduced in proportion to the reduction
in the OY.

A vessel with a QP deficit in the
current year would be able to cover that
deficit with QP from the following year
without incurring a violation if the
amount of QP it needs from the
following year is within the carryover
allowance and the QP are acquired
within the specified time limits.

The carryover amount for a deficit is
based on the amount of QP in the vessel
account at the end of the 30-day period
during which a vessel would be
required to cover its overage. The
carryover amount for a surplus is based
on the amount of QP in the vessel
account at the end of the year.

The carryover allowance would be
limited to up to 10 percent carryover for
each species. This would apply to both
non-overfished species and overfished
species. The percentage would be
calculated based on the total pounds
(used and unused) in a vessel account
for the current year. The percentage
used for the carryover provision could
be changed during the biennial
specifications process.

7. Catch Monitoring and Tracking (or
Tracking, Monitoring and Enforcement)

Amendment 20 would include a
tracking and monitoring program to
assure that all catch (including discards)
would be documented and matched
against QP. The Council specified that
observers would be required on all
vessels and shoreside monitoring (catch
monitors) would be required during all
offloading (100 percent coverage).
Compared to status quo monitoring, this

would be a monitoring and observer
coverage level increase for a large
portion of the trawl fleet, particularly
non-whiting shore-based vessels. As a
result, more accurate estimates of total
mortality would be expected to benefit
stock conservation goals, as well as
other goals discussed herein.

The Council recommended providing
NMEFS flexibility to develop a
monitoring program that would achieve
the objectives of the trawl
rationalization program. NMFS is
working closely with the States and the
Council to develop the details of the
tracking and monitoring program, as
reported by PSMFC at the April 2010
Council meeting. The details of the
program would be proposed in the
upcoming program components rule. As
reported by PSMFC, the following
tracking and monitoring components
would be addressed.

Amendment 20 would require NMFS-
certified at-sea observers on each vessel.
These include shore-based catcher
vessels, catcher vessels in the
mothership sector, motherships, and
C/Ps. Because this is a new program,
ensuring adequate observer coverage
would be particularly important for
monitoring the complex suite of
allocations. Observers aboard vessels
would be required to adequately
account for catch and bycatch in the
fishery. Among his or her duties, the
observer would record fishing effort and
estimate total, retained and discarded
catch weight by species; determine
species composition of retained and
discarded catch (non-whiting vessels)
and document the reasons for discard,;
record interactions and sightings of
protected species; and take biological
samples from tagged fish and discards,
and estimate the viability of Pacific
halibut. Observers would be essential
for monitoring the use of IBQ in the
fishery, including the weighing and
discarding of halibut bycatch.

An increase in observer and catch-
monitoring coverage requirements
would result in increased costs over the
status quo observer program costs.
There would be a combined status quo,
pay-as-you-go industry funding and
agency-funded observer and catch
monitor system as required for each
sector. The agency has announced its
intent, subject to available Federal
funding, that participants would
initially be responsible for 10 percent of
the cost of hiring observers and catch
monitors. The industry proportion of
the costs of hiring observers and catch
monitors would be increased every year
so that by 2014, once the fishery has
transitioned to the rationalization
program, the industry would be



33006

Federal Register/Vol. 75, No. 111/ Thursday, June 10, 2010/Proposed Rules

responsible for 100 percent of the cost
of hiring the observers and catch
monitors. NMFS believes that an
incrementally reduced subsidy to
industry-funding would enhance the
observer and catch monitor program’s
stability, ensure 100 percent observer
and catch monitor coverage, and
facilitate the industry’s successful
transition to the new rationalized trawl
fishery.

Amendment 20 would require that
first receivers—the shoreside
processors—sort, weigh and report all
landings of IFQQ species under a catch
monitoring plan. First receivers would
be required to hire NMFS-certified catch
monitors to verify all shoreside
deliveries of IFQ species, ensure that
species are sorted to Federal species of
species group, ensure that the fish are
weighed on state-certified scales that are
periodically tested, and record and
submit catch data daily.

To ensure that the IFQ program goals
are met and landings are tracked, first
receivers would be required to submit
electronic fish tickets using software
provided by the PSMFC. Further,
vessels would be required to use vessel
monitoring systems (VMS) for purposes
of indicating location of the vessels and
to make declarations. In addition, there
are plans to develop and require an
electronic vessel logbook, but this
component would not be immediately
implemented.

To ensure that program goals are met
to track transferrable QS and QP, NMFS
is also developing an online accounting
system for the tracking and trading of
QS by owner and for the tracking,
trading, and use of the QP that results
from these QS by vessels.

8. Fees

The agency would collect fees to
cover the administrative costs of issuing
the QS, permit endorsements (one-time
fee and annual renewal), and first
receiver site licenses (annual).
Amendment 20 would allow for
assessing cost recovery fees of up to 3
percent of ex-vessel value, consistent
with section 303A(e) of the MSA. The
costs to be recovered would be the
agency’s costs of management, data
collection, analysis, and enforcement
activities. The Council would develop
the methodology required by section
303(A)(e) in a trailing action.

9. Management (Accountability
Measures)

If individual vessel overages (catch
not covered by QP) make it necessary,
area restrictions, season closures, or
other measures could be used to prevent
the trawl sector (in aggregate or the

individual trawl sectors listed here)
from going over allocations. The IFQ
fishery may also be restricted or closed
as a result of overages in other sectors.

10. Retention and Discard Provisions

For non-whiting vessels and whiting
vessels sorting at-sea, Amendment 20
would allow discarding of IFQ species,
but such discards would have to be
covered by QP. Discarding of Pacific
halibut would be required and would
have to be covered by IBQ. Discarding
of non-IFQ species and non-groundfish
species would be allowed.

For whiting maximized retention
vessels, discarding of fish covered by
IFQ or IBQ), and discarding of
nongroundfish species, would be
prohibited.

11. First Receiver/Processor Permit

Amendment 20 would require
processors that are the first receivers of
IFQ species to obtain a site license in
order to accept shoreside deliveries. A
license could be issued to any site that
meets the monitoring requirements.

12. Adaptive Management Program

Amendment 20 contains an AMP for
the shore-based non-whiting sector that
is intended to address: Community
stability; processor stability;
conservation; unintended and
unforeseen consequences of IFQ
management; and facilitating new
entrants. Ten percent of the shore-based
non-whiting QS would be reserved, or
set aside, for the AMP. During the first
2 years of the IFQ program, the method
to be used in distributing QP in years
3-5 would be determined, including the
decision-making and organization
structure to be used in distributing the
QP set aside.

The set aside of QP for the identified
objectives would be reviewed as part of
the year 5 comprehensive review and a
range of sunset dates would be
considered, including 10-, 15-, 20-year
and no sunset date options.

13. Data Collection

Amendment 20 would require
expansion of the data collection
program. Submission of economic data
by harvesters and processors would be
mandatory. Random and targeted audits
could be used to validate mandatory
data submissions. Information on QS
transaction prices would be included in
a central QS ownership registry.

14. Program Review

Amendment 20 provides for a review
of the IFQ program to begin no later
than 5 years after implementation of the
program. The review would evaluate the

progress the IFQQ program has made in
achieving the goal and objectives of
Amendment 20. The result of this
evaluation could include dissolution of
the program, revocation of all or part of
QS, or other fundamental changes to the
program. Owners of QS should remain
cognizant of this fact when making
decisions regarding their QS, including
buying selling, and leasing of these
shares.

Amendment 20 requires the Council
to consider the use of an auction or
other non-history based methods when
distributing QS that may become
available after initial allocation. This
may include quota created when a stock
transitions from overfished to non-
overfished status, quota not used by the
adaptive management program, quota
forfeited to “use it or lose it” provisions,
and any quota that becomes available as
a result of the initial or subsequent
reviews of the program. The specific
form of the auction or other method of
distribution would be designed to
achieve the goals of Amendment 20,
specifically including minimizing the
adverse effects from an IFQQ program on
fishing communities to the extent
practical.

After the initial review, there would
be a review process every four years. A
community advisory committee would
take part in the review of IFQQ program
performance.

B. Mothership Coop Program

The term “cooperative” refers to a
collective arrangement among a like-
minded group of individuals.
Cooperatives, also called coops, are
entities that are controlled by the people
who use them. They differ from other
business entities because they are
member owned and operate for the
benefit of members. The cooperatives
designed under Amendment 20 are
designed to coordinate harvest among
members, thus they can be described as
“harvest cooperatives.” Under
Amendment 20, each MS cooperative
would annually be allocated an amount
of catch based on the combined catch
histories of its members for that year. As
designed under Amendment 20, the
harvest cooperatives for both the MS
and C/P sectors would constitute a form
of allocation that facilitates catch
accounting down to individual vessel
levels by allowing private contracts and
intra-coop self-monitoring.

1. Structure Overview

The Mothership Coop Program (MS
Coop Program) would apply to
harvesters and processors in the MS
sector of the at-sea whiting trawl
fishery. The MS Coop Program would
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also apply both to vessels participating
in a coop as well those not participating
in a coop. For those participating in
coops, the program would assign to each
MS coop a designated amount of harvest
privilege representing a “sub-allocation”
of the total MS sector allocation. MS
coop membership would consist of MS/
CV-endorsed permit owners who enter
into a coop agreement that is accepted
by NMFS. Participants in the MS coop
include the catcher vessels registered to
the member MS/CV-endorsed permits,
LE permitted trawl vessels without an
MS/CV-endorsed permit that are
working with the coop, and the
motherships to which the MS/CVs-
endorsed permits are obligated. Once a
coop agreement is accepted, NMFS
would issue the coop a permit, and
would assign to the coop a “sub-
allocation” of catch that is derived from
the catch histories of the individual MS/
CV-endorsed permits in the coop.

The MS Coop Program would
establish new requirements for MS
permits and MS/CV permit
endorsements. Similar to the shore-
based IFQ program, NMFS would be
required to track ownership interest in
both MS permits and MS/CV-endorsed
permits to determine if individual
vessels are within set accumulation and
usage limits, as described further below.

The vessels registered to MS/CV
endorsed permits in the MS sector that
do not participate in a coop would be
able to fish in the non-coop fishery. The
non-coop whiting fishery would be
authorized to harvest the Pacific whiting
remaining in the MS sector annual
allocation after the deduction of all coop
allocations. For non-whiting, the sub-
allocation to the non-coop fishery
would be in proportion to the MS/CV
Pacific whiting catch history
assignments for the non-coop fishery.

Participants in the MS sector would
be required to declare annually in what
capacity they would operate: Coop or
non-coop. Additionally, MS/CV-
endorsed permits operating in a coop
would be required to indicate to which
MS permit they would be obligated.

2. Coop Species

Pursuant to Amendment 20, hard caps
would be established for the following
species: Pacific whiting, Pacific ocean
perch, widow rockfish, canary rockfish,
and darkblotched rockfish. In addition,
annual MS sector set-asides would be
established for lingcod, Pacific cod,
sablefish S. of 36° N. lat., chilipepper S.
of 40°10” N. lat., splitnose S. of 40°10’
N. lat., yellowtail N. of 40°10" N. lat.,
shortspine N. of 34°27" N. lat.,
shortspine S. of 34°27" N. lat., longspine
N. of 34°27" N. lat., minor slope rockfish

N. of 40°10" N. lat., minor slope rockfish
S. 0f 40°10" N. lat., Dover sole, English
sole, petrale sole, arrowtooth flounder,
starry flounder, and Other Flatfish.
Groundfish species with MS sector set-
asides would be managed on an annual
basis unless there is a risk of a harvest
specification being exceeded,
unforeseen impact on another fisheries,
or conservation concerns in which case
inseason action may be taken. Set-asides
may be adjusted through the biennial
specifications and management
Imeasures process as necessary.

The MS Coop Program would not
establish allocations or set-asides for
infrequently occurring species, such as
shortbelly rockfish, longspine
thornyhead S. of 34°27’ N. lat., black
rockfish (WOC), minor rockfish north
nearshore species complex, minor
rockfish south nearshore species
complex, CA scorpionfish, cabezon (CA
only), kelp greenling, and Other Fish.
Many of these occur primarily in
nearshore areas where trawl gear does
not operate and are mostly managed by
the states. There is no market for
shortbelly, and its QY is large compared
to the amount of incidental catch. Other
rockfish and other fish are not caught in
large volumes and catch of these species
would be constrained by limits on other
species. Like set-asides, these species
would be managed on an annual basis
unless there is a risk of a harvest
specification being exceeded,
unforeseen impact on another fisheries,
or conservation concerns (in which case
inseason action may be taken).
Annually, a specified amount of the
Pacific halibut would be held in reserve
as a set-aside for the Pacific whiting MS
sector.

3. Who/How To Participate

The MS Coop Program would issue
MS permits and MS/CV endorsements
for LE permits to qualified applicants
and would establish new requirements
for participation.

a. Permit and Endorsement
Requirements

Under the MS coop program, vessels
participating as motherships would be
required to be registered to MS permits.
Catcher vessels fishing for a MS coop
would need to be registered to a MS/CV-
endorsed permit, or be registered to a LE
trawl endorsed permit without an
MS/CV endorsement with permission of
the coop, as described below. Catcher
vessels in the non-coop fishery would
be required to be registered to a MS/CV-
endorsed permit.

i. MS Permit Initial Issuance

The proposed program would close
the MS sector by creating a LE program
and requiring registration of the vessel
to a new type of LE permit, an MS
permit. The restriction preventing
mothership vessels from operating as
catcher vessels or C/Ps during a year in
which they operate as motherships
would be maintained. The owners of
qualifying motherships would be issued
MS permits. The following requirements
govern the process for obtaining an MS
permit.

(A) Eligibility

Generally, an owner of a vessel that
processed whiting in the MS sector in
the qualifying years would be eligible to
apply for a MS permit. However, there
would be an exception to address a
vessel that was a bareboat charter during
the qualifying period.

(B) Qualifying Criteria

In order for an owner of a mothership
to qualify for a MS permit, the
mothership would be required to have
processed at least 1,000 mt of whiting in
each of 2 years during the qualifying
years of 1997—2003. The Council
intended these criteria to recognize
those participants that have
substantially participated as a
mothership in the Pacific whiting
fishery. Using the years 1997 to 2003 is
intended to reflect the time period
between the date the C/P sector and the
MS sector were separated from a general
at-sea sector in regulation (1997) and to
be consistent with the control date
(2003).

(C) Application and Correction

NMFS would make a preliminary
determination of whether a mothership
meets the qualifying criteria using
Pacific Whiting Observer data as
extracted from the NORPAC database on
July 1, 2010. If a mothership meets the
qualifying criteria for an MS permit,
NMFS would mail to the owner of the
vessel an application pre-filled with
qualifying information at the address of
record as currently given in NMFS
permit database. Pre-filled applications
would be required to be completed and
returned to NMFS by the application
deadline date.

Owners of vessels that do not receive
a prequalified application from NMFS,
and believe they are qualified for a MS
Permit, would be required to complete
an application package (available from
NMFS) and submit the completed
application to NMFS by the deadline
date. If an applicant fails to complete
and return an application by the
deadline date, the person forgoes the
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opportunity to receive consideration for
initial issuance of a MS permit.

If an applicant does not agree with the
basis for NMFS’ determination, the
applicant would be required to submit,
by the application deadline, a written
statement identifying the incorrect
information and providing credible
documentation to support a correction,
as set forth in the proposed rule at
§660.150(f)(6). Corrections may only be
submitted for errors in NMFS’
extraction, aggregation, or expansion of
the dataset that was extracted from
NORPAC by NMFS on July 1, 2010.
Corrections may be submitted for errors
in NMFS extraction of data from
NORPAG, errors in NMFS calculation,
and errors in the vessel registration as
listed in NMFS permit database or in
the identification of the mothership
owner or bareboat charterer.

The current vessel owner would be
required to then submit a completed
application by the deadline date (60
days after date of publication of the final
rule in the Federal Register). A
complete application would be required
to be signed and notarized, and must
include all of the information required
by NMFS which includes, but is not
limited to, the factors specified at
§660.150(f)(6), including: Certification
that the applicant qualifies to own a MS
permit and indication of whether they
agree or disagree with NMFS’
determination on initial issuance of the
MS permit provided in the application;
a complete Trawl Identification of
Ownership Interest Form; business
entities may be required to submit a
corporate resolution or any other
credible documentation as proof that the
representative of the entity is authorized
to act on behalf of the entity; a bareboat
charterer would be required to provide
credible evidence that demonstrates it
was chartering the MS vessel under a
private contract during the qualifying
years. NMFS may request additional
information of the applicant as
necessary to make an IAD.

(D) IAD and Appeals

NMFS would issue an IAD for all
complete, certified applications
received by the application deadline
date. If NMFS approves an application,
the applicant would receive a MS
permit. If NMFS disapproves an
applicant’s request to correct the
application, the IAD would provide the
reasons NMFS did not accept the
corrections. If the applicant does not
appeal the IAD within 30 calendar days
of the date on the IAD, the IAD becomes
the final decision of the Regional
Administrator acting on behalf of the
Secretary of Commerce.

An applicant who disagrees with
NMFS’ determination on the application
would be required to appeal within 30
days or the IAD would become final.
The proposed rule’s appeals procedures
at § 660.25(g) would apply to this
section as well as additional specific
requirements at § 660.25(f)(6), which
limit the scope of appeals to the issues
that can be corrected and further specify
that some issues are not subject to
appeal, including but not limited to:
The accuracy of data in the dataset
extracted from NORPAC by NMFS on
July 1, 2010.

ii. MS/CV Endorsement, Initial
Issuance, Catch History Assignment
(CHA), and Appeals

In order to fish in the MS sector, a
catcher vessel would be required to be
either registered to a MS/CV-endorsed
LE permit or registered to a trawl-
endorsed LE permit without a
MS/CV or C/P endorsement. Vessels
registered to a MS/CV-endorsed LE
permit would be able to elect to fish in
either the coop or non-coop sector.
Vessels registered to a trawl-endorsed
LE permit without MS/CV-endorsed LE
permits would only be able to fish in the
coop sector under a specific coop
agreement with permission of the coop.
Vessels registered to a C/P-endorsed LE
permit could not fish in the MS sector.
Vessels fishing as catcher vessels in the
MS sector could not function as
motherships or C/Ps during the same
calendar year.

(A) Eligible Applicant

Only an owner of a current trawl
endorsed LE permit with a history of
whiting deliveries in the MS whiting
sector is eligible to receive a MS/CV
endorsement. Any past catch history
associated with a current trawl permit
would accrue to the current permit
owner. If a trawl limited entry permit is
eligible to receive both a C/P
endorsement and a MS/CV
endorsement, the permit owner would
be required to choose which
endorsement to apply for (i.e., the
owner of such a permit may not receive
both a C/P and MS/CV endorsement).

(B) Endorsement Qualifying Criteria

In order to qualify for a MS/CV
endorsement, vessels registered to a
trawl-endorsed LE permit would be
required to have caught and delivered
more than 500 mt of whiting to
motherships from 1994 through 2003.
Deliveries of whiting by vessels
registered to permits that were
subsequently combined to generate the
current permit would count toward
qualifying tonnage unless the permit

owner also applies for a C/P permit.
These criteria were selected to
demonstrate substantial participation
and to include the years between the
establishment of the LE period and the
control date. While the at-sea sectors
were separated in 1997, this would not
necessarily have affected catcher
vessels.

(C) Catch History Assignment
Qualifying Criteria

The catch history assignment (CHA)
calculation for the MS/CV-endorsed
permit would be based on the whiting
relative history of vessels registered to
the permit in each year from 1994
through 2003, dropping the two worst
years (lowest relative history) unless
otherwise indicated by the applicant.

The proposed rule sets forth the
specific approach NMFS would use to
calculate the CHA at § 660.150(g)(6).
Based on Pacific whiting observer data
that reside in NORPAC on July 1, 2010,
NMFS would calculate the CHA as a
percentage of Pacific whiting of the total
MS sector allocation for each year. The
catch history would be used to assign
both whiting and bycatch species
allocations to a coop and the non-coop
fishery. The catch history would
include any deliveries of whiting by
vessels registered to a permit that were
combined to generate the current
permit. Illegal landings would not count
towards catch history; nor would
landings history from Federal LE
groundfish permits that were revoked or
retired either through the Federal
buyback program. Landings history
associated with provisional “A” permits
that did not result in an “A” permit and
that associated with “B” permits would
also not count towards catch history;
these permits no longer exist.

(D) Application and Correction

The proposed rule sets forth the
process for applications and corrections
at §660.150(g)(6). NMFS would mail a
prequalified application form to current
trawl permit owners where NMFS finds
their LE permits to have a catch history
that meets the qualifying criteria. This
application would be mailed to current
permit owner’s address of record in the
NMFS permit data base. Prequalified
applications would be partially pre-
filled by NMFS and would be required
to be completed by the applicant and
returned to NMFS by the application
deadline date.

If a current trawl LE permit owner
does not receive a prequalified
application from NMFS and the permit
owner believes the permit’s catch
history qualifies for a MS/CV
endorsement and associated CHA, the
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permit owner would be required to
complete an application package
(available from NMFS) and submit the
application package to NMFS by the
application deadline. If the permit
owner fails to submit an application to
NMFS by the deadline date, the person
forgoes the opportunity to receive
consideration for initial issuance of a
MS/CV endorsement and associated
CHA.

If an applicant does not accept NMFS’
calculation in the prequalified
application, the applicant would be
required to identify in writing to NMFS
which parts of the application the
applicant contends to be inaccurate, and
provide credible information to
substantiate any request for correction
by the application deadline date.
Requests for corrections, as specified in
§660.150(g)(6), may only be granted for
changes to the selection of eight years
with the highest relative history of
whiting and errors in NMFS’ extraction,
aggregation, or expansion of data,
including errors in NMFS extraction of
data from NORPAC; errors in NMFS
calculation; and errors in the
identification of the permit owner,
permit combinations, or vessel
registration as listed in NMFS permit
database. Requests for corrections
would be required to be submitted no
later than the application deadline date.
NMFS would review a correction
provided by the applicant and either
accept or not accept the correction. If a
correction is accepted by NMFS, the
CHA would be revised. If the applicant
fails to provide the request for
correction or documentation supporting
the correction by the deadline date,
NMFS would make its IAD based on the
catch history data provided in the
prequalified application.

An applicant would be required to
sign and notarize the completed
application and return it to NMFS by
the application deadline date (60 days
after date of publication of the final rule
in the Federal Register). A completed
application would be required to
contain the items listed in
§660.150(g)(6), which include, but are
not limited to: Certification that the
applicant qualifies to own a MS/CV-
endorsed permit and indication as to
whether they agree or disagree with
NMFS’ determination on initial
issuance of the MS/CV-endorsed permit
and CHA provided in the application;
and a complete Trawl Identification of
Ownership Interest Form. Business
entities may be required to submit a
corporate resolution or any other
credible documentation as proof that the
representative of the entity is authorized
to act on behalf of the entity. NMFS

could request additional information of
the applicant as necessary to make an
IAD.

(E) IAD

NMFS would issue an IAD for all
complete, certified applications
received by the application deadline
date. If NMFS approves the application,
the applicant would receive a MS/CV
endorsement and associated Pacific
whiting CHA on their LE trawl-endorsed
permit. If NMFS disapproves an
applicant’s request to correct the
application, the IAD would provide the
reasons NMFS did not accept the
corrections. If known at the time of the
IAD, NMFS would indicate if the
MS/CV-endorsed permit owner has
ownership interest in CHAs that exceed
the accumulation limits and are subject
to divestiture provisions given at
§660.150(g)(3). If the applicant does not
appeal the IAD within 30 calendar days
of the date on the IAD, the IAD becomes
the final decision of the Regional
Administrator acting on behalf of the
Secretary of Commerce.

(F) Appeals

An applicant who disagrees with
NMFS’ determination on the application
would be required to appeal within 30
days or the IAD would become final.
The proposed rule sets forth procedures
and timelines for making appeals at
§660.25(g). Only the applicant may
appeal the IAD. The appeal would be
required to be in writing and allege
credible facts to show why the criteria
have been met. In addition,
§660.150(g)(6) of the proposed rule
specifies that certain issues may not be
appealed, including but not limited to
the accuracy of data in the dataset
extracted from NORPAC by NMFS on
July 1, 2010.

The proposed rule would address the
status of permits pending appeal as
follows. For the MS/CV endorsement
qualifications and eligibility appeals,
any endorsement under appeal after
December 31, 2010, may not fish in the
Pacific Coast groundfish fishery until a
final decision on the appeal has been
made. If the MS/CV endorsement would
be issued, the endorsement would be
effective upon approval. For a Pacific
whiting CHA associated with a MS/CV
endorsement under appeal, the CHA
would remain as that previously
assigned to the associated MS/CV-
endorsed LE permit before the appeals
process (i.e. at the time of the IAD). The
MS/CV-endorsed LE permit may be
used to fish in the Pacific Coast
groundfish fishery with the catch
history assigned to the MS/CV-endorsed
permit before the appeal. Once a final

decision on the appeal has been made
and if a revised CHA would be issued,
the Pacific whiting CHA associated with
the MS/CV endorsement would be
effective at the start of the second year
after the trawl rationalization program is
implemented.

(G) Permit Transfer During Application
Period

There would be a prohibition on
transferring ownership of LE trawl
permits during the application process
until the final decision for that
application has been made.

iii. MS Coop Permit

In order for NMFS to assign a sub-
allocation to an MS coop, the coop
would be required to obtain a coop
permit each year. A coop permit would
not be renewable and would need to be
reissued annually. The application
would be required to be submitted
between February 1 and March 31 each
year, which is before the start of the
whiting season. While formation of a
coop would be voluntary, certain rules
would apply: The coop would be
required to be a legal entity with a
designated manager, it would be
required to include at least 20 percent
of the MS/CV-endorsed LE permit
owners as members, and it would be
required to represent all of its members.
Coops would have to be responsible for
monitoring and enforcing the terms of
the coop agreement on their members.
The MS Coop Program would allow for
inter-coop agreements as well.
Additional requirements pertaining to
contents of coop agreements, inter-coop
agreements, and the application process
for a coop permit would be set forth in
the program components rule.

b. CHAs Allocation to the MS Coop

CHAs would initially be allocated to
the LE permits associated with
individual whiting catcher vessels in
the MS fishery that also qualify for an
MS/CV endorsement, and would be
non-severable from the LE permit. The
CHA allocated to the LE permit would
reflect that permit’s contribution to the
total amount of fish its MS coop can
harvest.

Under the proposed program, NMFS
would calculate the CHA for each
individual MS/CV-endorsed LE permit
as follows. First, NMFS would
determine the total catch of whiting
associated with each such permit for the
years 1994—2003. Next, NMFS would
calculate the permit’s “relative” pounds
for each year by dividing the total catch
of whiting by vessels registered to that
permit by the total catch of whiting by
all qualified permits. Unless otherwise
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specified by the permit owner, the 8
years with the highest relative history
would be used. NMFS would then
calculate the permit’s CHA as a
percentage of the total relative histories
of all eligible permits combined. NMFS
would permanently assign a CHA to the
MS/CV-endorsed LE permit, and the
CHA would not be severable from its
underlying permit.

c. Transfer Provisions

An MS permit would be transferable,
and could be transferred to a vessel of
any size (there would be no size
endorsements associated with the
permit). MS permits could not be
transferred to a vessel engaged in the
harvest of whiting in the year of the
transfer. MS permits could be
transferred two times during the fishing
year provided that the second transfer is
back to the original mothership (i.e.,
only one transfer per year to a different
mothership). However, in order to
acquire an MS permit, a person would
have to be a U.S. citizen, permanent
resident alien, or a corporation,
partnership or other entity established
under the laws of the United States or
any State.

MS/CV endorsements would not be
severable from the LE permit. The CHA
associated with the MS/CV endorsement
could not be subdivided. MS/CV
endorsed LE permits could be
transferred two times during the fishing
year, provided that the second transfer
would be back to the original catcher
vessel (i.e., only one transfer per year to
a different catcher vessel).

The annual allocations received by a
coop based on catch history of the
whiting endorsements held by its
members could be transferred among
coop members and, through the inter-
coop agreement, from one coop to
another so long as obligations to
processors are met. Whiting allocations
may not be transferred from the MS
sector to another sector. However, non-
whiting groundfish species with MS
allocations may be reapportioned
between the MS and C/P sectors subject
to the provisions at § 660.150(d).

4. Accumulation and Use Limits

a. MS/CV-Endorsed Permit Ownership
Limits

An MS/CV-endorsed permit owner
would not be allowed to accumulate
more than 20 percent of the sector’s
whiting allocation. NMFS would require
submission of an ownership information
form to track this requirement. In
addition to the ownership limit, the
program would restrict catcher vessel
usage to no more than 30 percent of the

MS sector whiting allocation.
Ownership interest would be tracked
pursuant to the “individual and
collective” rule, which means that the
whiting CHA that counts toward a
person’s accumulation limit would
include both the CHA owned by the
person, and a portion of the CHA owned
by an entity in which that person has an
interest.

NMFS would notify entities found to
exceed these limits so that they could
come into compliance prior to issuance
of the permit.

b. MS Usage Limits

Owners of MS permits would be
prohibited from processing more than
45 percent of the MS sector whiting
allocation. To monitor this requirement,
NMFS would require annual renewal of
the MS permit along with annual
submission of an ownership interest
form. Details regarding the MS permit
usage limits would be set forth in the
program components rule.

5. Annual Renewal and MS Obligations

Participants in the MS sector would
be required to declare annually
(between September 1 and December 31
of the year before the whiting season)
through the LE permit renewal process
in what capacity they would operate:
Coop or non-coop. Additionally, catcher
vessels operating in a coop would be
required to indicate which mothership
they would be associated with, and
which mothership it intends to obligate
its catch to for the following year.

If a mothership transfers its MS
permit to a different mothership or
different owner, the MS/CV-endorsed
permit obligation for that year would
remain in place and transfer with the
MS permit to the replacement
mothership unless the obligation is
changed by mutual agreement. The
obligation would not extend beyond the
fishing year.

If a MS/CV-endorsed permit owner
transfers coop allocations to another
coop member within the coop, or ifa
coop transfers allocations to another
coop within an inter-coop agreement,
such allocations would have to be
delivered to the mothership to which
the allocation is obligated through the
preseason declaration, unless released
by mutual agreement. By mutual
agreement of the MS/CV-endorsed
permit owner and mothership to which
the permit is obligated, a permit would
be allowed to deliver to a licensed
mothership other than that to which it
is obligated.

If a mothership withdraws subsequent
to quota assignment, then the MS/CV-
endorsed permit that it is obligated to

would be free to participate in the coop
or non-coop fishery. The MS permit
owner would be required to notify
NMFS as well as linked MS/CV-
endorsed permit owners of its
withdrawal, and MS/CV-endorsed
permit owners would be required to
notify NMFS of their intent to
participate in the coop or non-coop
fishery thereafter. If continuing in a
coop fishery, then the MS/CV-endorsed
permit owner would be required to
provide NMFS with the name of the
new mothership to which it would be
obligated for that season.

6. Closures and Reapportionment

Coops would provide for more direct
accountability from coop participants.
NMFS would be able to close the coop
fishery (all MS coops combined), non-
coop fishery, or entire MS sector upon
the attainment, or projection of
attainment, of its sub-allocation of any
groundfish species with a formal
allocation to the MS sector. The
program would allow NMFS to close or
restrict the MS Coop Program fisheries
through management measures such as
the inseason implementation of bycatch
reduction areas. The MS Coop Program
may be restricted or closed as a result
of projected overages within the MS
Coop Program, the C/P Coop Program,
or the Shorebased IFQ Program. As
determined necessary by the Regional
Administrator, area restrictions, season
closures, or other measures would be
used to prevent the trawl sectors in
aggregate or the individual sector
(Shorebased IFQ, MS Coop, or C/P
Coop) from exceeding an OY, or
allocation. The program would also
allow for the reallocation of non-whiting
between MS and C/P sectors, as well as
redistribution of a sub-allocation within
a sector.

7. Monitoring and Observer
Requirements

Amendment 20 would continue the
current observer coverage aboard
motherships. Catcher vessels would be
required to carry a single observer
whenever they are participating in the
fishery. To ensure accurate catch
weights, motherships would be required
to make sure that all catch is weighed
in its round form on a NMFS-approved
scale. Scales meeting the NMFS-
approval and the use of such scales,
including testing and maintenance,
would be specified. NMFS is working
with the PSMFC to develop additional
details regarding this provision. It is
anticipated that observers would record
fishing effort and estimate total, retained
and discard catch weight by species;
determine species composition of
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retained and discarded catch (non-
whiting vessels) and document the
reasons for discard; record interactions
and sightings of protected species; and
take biological samples from tagged fish
and discards, and estimate viability of
Pacific halibut.

The agency has announced its intent,
subject to available Federal funding,
that participants would initially be
responsible for 10 percent of the cost of
hiring observers. The industry
proportion of the costs of hiring
observers would be increased every year
so that by 2014, once the fishery has
transitioned to the rationalization
program, the industry would be
responsible for 100 percent of the cost
of hiring the observers.

8. Fees

The agency would collect fees to
cover the administrative costs of issuing
permits (one-time fee and annual
renewal). In addition, Amendment 20
would allow for assessing cost recovery
fees of up to 3 percent of ex-vessel
value, consistent with section 303A(e)
of the MSA. The costs to be recovered
would be the agency’s costs of
management, data collection, analysis,
and enforcement activities. The Council
would develop the methodology
required by section 303(A)(e) in a
trailing action.

9. Retention Requirements

Catcher vessels would be prohibited
from sorting or discarding any portion
of the catch taken before the observer on
the catcher vessel completes sampling
of the catch, with the exception of
minor amounts of catch that are lost
when the codend is separated from the
net and prepared for transfer. This is
different from current regulations where
catcher vessels are prohibited from
discarding catch other than minor
operational amounts.

10. Data Collection

Amendment 20 includes a
comprehensive plan for collection of
economic data as part of the coop
program. While the upcoming program
components rule would provide details
on these provisions, the following are
the central elements:

¢ Mandatory submission of economic
data for LE trawl industry (harvesters
and processors).

e Voluntary submission of economic
data for other sectors of the fishing
industry.

¢ Include transaction value
information in a centralized registry of
ownership.

¢ Formal monitoring of government
costs.

The mandatory data collection would
focus on cost, revenue, ownership, and
employment data. Data would be
collected on a periodic basis (based on
scientific requirements) to provide the
information necessary to study the
impacts of the program, including
achievement of goals and objectives
associated with the rationalization
program. These data may also be used
to analyze the economic and social
impacts of future FMP amendments on
industry, regions, and localities.

The program would address the type
of enforcement actions that could be
taken if inaccuracies are found in
mandatory data submissions. The intent
of this provision is to ensure that
accurate data are collected without
being overly burdensome to the industry
in the event of unintended errors.
Annual reports would be provided to
NMFS and the Council.

A voluntary data collection program
would collect information to assess
spillover impacts on non-trawl fisheries.
There would be a central registry for
maintaining information on transaction
prices. Data would also be collected and
maintained on the costs to the
government of monitoring,
administration, and enforcement related
to governance of the rationalization
program.

11. Reporting

Each permitted MS coop would be
required to submit a complete annual
coop report to NMFS before the
issuance of a new coop permit in a
subsequent year. The contents of a
complete annual report would be
specified in regulation by NMFS
through the program components rule.

12. Bycatch Allocation and Management

Amendment 20 provides for
management of bycatch species with
hard caps in both at-sea whiting
fisheries (MS and C/P) as follows.
Allocations of bycatch species with hard
caps would be subdivided between the
MS and C/P sectors. The MS
subdivision would then be further
subdivided between the coop and non-
coop sectors. The MS coop sector
subdivision would then be distributed
among the individual coops.

Unused bycatch could be rolled over
(i.e., reapportioned) from one sector to
another if the sector’s full allocation of
whiting has been harvested or
participants in the sector do not intend
to harvest the remaining sector
allocation, as indicated by the
submission of a cease fishing report.

NMFS could choose to close the
whole MS sector, the non-coop fishery,
and permitted coops based on the

projected attainment of the at-sea
whiting fishery bycatch cap for any one
species. Each permitted MS coop would
be responsible for monitoring its catch
and to cease fishing when its bycatch
allocation is reached.

C. Catcher/Processor (C/P) Coop
Program

1. Structure Overview

The C/P Coop Program would be a
limited-access program that applies to
participants in the C/P sector of the
Pacific whiting at-sea trawl fishery. It
would allow for the establishment of a
single voluntary coop consisting of
owners of C/P-endorsed LE permits and
vessels registered to those permits.
NMFS would annually permit the coop.
The entire C/P sector allocations of
whiting and non-whiting groundfish
with formal allocations would be
allocated to the permitted C/P sector
coop. For the issuance of a C/P coop
permit, a coop agreement would need to
be accepted by NMFS. The coop would
be expected to help achieve benefits that
result from a slower-paced, more
controlled harvest. If the coop fails,
NMFS would implement an IFQ system
that would equally divide the whiting
QS for the C/P sector among all C/P-
endorsed permits.

2. Coop Species

Pursuant to Amendment 20, hard caps
would be established for the following
species: Pacific whiting, canary
rockfish, darkblotched rockfish, Pacific
ocean perch, and widow rockfish.

3. How To Participate

a. The C/P-Endorsed Permit
Requirement

All vessels participating in the C/P
coop fishery would be required to be
registered to a LE permit with a C/P
endorsement. The C/P endorsement
would not be severable from the LE
permit and would have to be renewed
each year with a declaration of the
participant’s intent to participate in the
C/P coop fishery. Only parties who are
eligible to own a U.S.-documented
vessel may own a C/P-endorsed LE
permit.

A C/P permit that is combined with
a LE trawl permit that is not C/P
endorsed would result in a single C/P
permit with a larger size endorsement.
An MS/CV endorsement on one of the
permits being combined would not be
reissued on the resulting permit. The
resulting size endorsement would be
determined based on the existing permit
combination formula.

Length endorsement restrictions on
LE permits endorsed for groundfish gear
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would be retained; however, the
provision that requires that the size
endorsements on trawl permits
transferred to smaller vessels be reduced
to the size of that smaller vessel would
be eliminated (i.e., length endorsements
would not change when a trawl-
endorsed permit is transferred to a
smaller vessel).

i. Eligible To Apply

Only an owner of a current trawl-
endorsed LE permit that has been
registered to a vessel that has
participated in the C/P fishery during
the qualifying period would be eligible
to receive a C/P endorsement. Any past
catch history associated with the current
limited entry trawl permit accrues to the
current permit owner. NMFS would not
recognize any other person as the
limited entry permit owner other than
the person listed as the limited entry
permit owner in the NMFS permit
database.

ii. Qualifying Criteria

In order to qualify for the
endorsement, vessels registered to the
permit would be required to have
caught and/or processed any amount of
whiting during a primary C/P season
during the period January 1, 1997,
through December 31, 2003. This
criterion recognizes participants who
purchased LE permits and have
historically participated as a C/P sector
of the Pacific whiting fishery. Using the
years 1997 to 2003 reflects the time
period after the separation of the at-sea
sector into the C/P and MS sectors and
is consistent with the control date for
this action (2003).

NMFS would rely on Pacific whiting
observer data residing in the NORPAC
database and NMFS trawl LE permit
data as extracted by NMFS on July 1,
2010, to determine whether a permit
meets the qualifying criteria. A permit’s
catch and/or processing history would
include only the C/P history of whiting
for those vessels registered to that
particular permit during the qualifying
years. Only whiting regulated by this
subpart that was taken with midwater
(or pelagic) trawl gear would count for
the C/P endorsement. History of illegal
landings would not count; nor would
landings history from Federal LE
groundfish permits that were revoked,
retired through the Federal buyback
program or otherwise discontinued,
including B permits. NMFS recognizes
that some permits combined to meet the
size endorsements for C/Ps may have
catch history as catcher vessels in the
MS sector. Because a current permit
may not qualify for both catch history
under a MS/CV and a C/P endorsement,

the proposed rule provides that the
current permit owner may only apply
for one and not both.

iii. Application and Correction

NMFS would mail a prequalified
application to the owner of a vessel that
NMFS preliminarily determines
qualifies for a C/P endorsement. NMFS
would mail the application to the
current address of record in the NMFS
permit database. The application would
contain the basis of NMFS’
determination based on Pacific whiting
observer data recorded in the data set
that was extracted from NORPAC by
NMFS on July 1, 2010. Prequalified
applications would be partially pre-
filled by NMFS and would be required
to be completed by the applicant and
returned to NMFS by the application
deadline date.

If a current owner of a LE trawl-
endorsed permit does not receive a
prequalified application and the permit
owner believes the permit’s catch
history qualifies for a C/P endorsement,
the permit owner would be required to
complete an application package
(available from NMFS) and submit the
application package to NMFS by the
application deadline date. The applicant
would be required to provide credible
documentation to substantiate their
claim as described in the proposed rule
at §660.160(d)(7). If the permit owner
fails to contact NMFS in writing by the
application deadline date, the person
forgoes the opportunity to receive
consideration for a C/P endorsement.

If the applicant does not accept
NMFS’ calculation in the prequalified
application, the applicant would be
required to identify in writing to NMFS
which parts of the application the
applicant contends to be in accurate,
and provide credible information to
substantiate any request for correction
by the application deadline date, as
described in the proposed rule at
§660.160(d)(7). Requests for corrections
may only be granted for errors in NMFS’
extraction, aggregation, or expansion of
data, including errors in NMFS
extraction of data from NORPAC, errors
in NMFS’ calculation, and errors in
identification of the permit owner,
permit combinations, or vessel
registration as listed in NMFS permit
database.

The applicant would be required to
submit a completed application, which
has been signed and notarized by the
application deadline date (60 days after
date of publication of the final rule in
the Federal Register). To be complete,
an application would be required to
include certification that the applicant
qualifies to own a G/P-endorsed permit

and indication as to whether the
applicant agrees or disagrees with
NMFS’ determination on initial
issuance of the C/P endorsed permit
provided in the application. Business
entities may be required to submit a
corporate resolution or any other
credible documentation as proof that the
representative of the entity is authorized
to act on behalf of the entity. NMFS may
request additional information of the
applicant as necessary to make an IAD.

iv. IAD and Appeal

NMFS would issue an IAD for all
complete, certified applications
received by the application deadline
date. If NMFS approves the application,
the applicant would receive a C/P-
endorsed LE permit. If NMFS
disapproves an applicant’s request to
correct the application, the IAD would
provide the reasons NMFS did not
accept the corrections. If the applicant
does not appeal the IAD within 30
calendar days of the date on the IAD,
the IAD becomes the final decision of
the Regional Administrator acting on
behalf of the Secretary of Commerce.

For a C/P-endorsed permit issued
under this section, the appeals process
and timelines are specified at
§660.25(g). For the initial issuance of a
C/P-endorsed permit, the basis for
appeal is described in § 660.160(d)(7).
Items not subject to appeal include, but
are not limited to, the accuracy of data
in the dataset extracted from NORPAC
by NMFS on July 1, 2010.

v. Permit Transfer During Application
Period

During the application process for
initial issuance of a C/P endorsement, a
LE trawl] permit owner would not be
able to transfer ownership of the LE
trawl permit until the final decision for
that application has been made.

vi. Renewals and Declarations

A C/P endorsed LE permit would be
required to be renewed annually during
the existing LE permit renewal process.
A C/P vessel would be prohibited from
acting as a mothership or catcher vessel
in the MS sector during the same year
in which it operates as a C/P. A vessel
would have to declare, at the beginning
of each year, in which capacity it would
operate.

b. C/P Coop Permit

In order for the C/P coop to receive
the C/P sector allocation, the coop
would be required to apply for and
obtain a permit each year. A C/P coop
permit would not be renewable and
would need to be reissued annually.
Between February 1 and March 31,
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before the whiting season, the coop
would be required to apply for a coop
permit, which would include
submitting a coop agreement to NMFS.
While formation of a coop would be
voluntary, coops would have to be
responsible for monitoring and
enforcing the terms of the coop
agreement on their members. Additional
requirements pertaining to the contents
of coop agreements and the application
process for a coop permit would be set
forth in the program components rule.

c. Transfers

C/P permits may be transferred two
times during the fishing year, provided
that the second transfer would be back
to the original vessel (i.e., only one
transfer per year to a different vessel).

4. Goop Failure/IFQ

If the coop system fails, it would be
replaced by an IFQ program and the
initial issuance of IFQ would be
allocated equally among the permits
(equally divided among all C/P-
endorsed permits).

5. Accumulation Limits

There would be no accumulation
limits for the C/P coop since there
would be only one coop. Within the
coop, accumulation limits could be
addressed through private arrangements

if desired.

6. Annual Report

The C/P coop would be required to
submit an annual report to NMFS and
to the Council at its November meeting.
The report would contain information
about the current year’s C/P fishery,
including the C/P sector’s annual
allocation of Pacific whiting; the C/P
coop’s actual retained and discarded
catch of Pacific whiting, salmon,
rockfish, groundfish, and other species
on a vessel-by-vessel basis; a description
of the method used by the C/P coop to
monitor performance of coop vessels
that participated in the C/P sector of the
fishery; and a description of any actions
taken by the C/P coop in response to
any vessels that exceed their allowed
catch and bycatch. The report would
also identify plans for the next year’s
C/P fishery, including the companies
participating in the coop, the harvest
agreement, and catch monitoring and
reporting requirements.

7. Catch Management

Under Amendment 20, unused catch
of non-whiting groundfish species with
formal allocations could be rolled over
(i.e. reapportioned) from one sector to
another if the sector’s full allocation of
whiting has been harvested or if

participants in the sector do not intend
to harvest the remaining sector
allocation of whiting, as indicated by
the submission of a cease fishing report.
The C/P coop would be responsible for
monitoring its catch of all species with
formal allocations and to cease fishing
when any formal allocation is reached.

The C/P Coop Program may be
restricted or closed as a result of
projected overages within the C/P Coop
Program, the MS Coop Program, or the
Shore-based IFQ Program. As
determined necessary by the Regional
Administrator, area restrictions, season
closures, or other measures would be
used to prevent the trawl sectors in
aggregate or the individual sector
(Shore-based IFQ, MS Coop, or C/P
Coop) from exceeding an QY, or formal
allocation. To prevent the attainment of
an overfished species allocation, NMFS
could implement bycatch reduction
areas inseason. These provisions would
be implemented through the program
components rule.

8. Monitoring and Observer
Requirements

Amendment 20 would require 100
percent observer coverage. Additional
details regarding monitoring provisions
would be set forth in the upcoming
program components rule.

9. Data Collection

Amendment 20 includes a mandatory
provision for collection of economic
data as part of the coop program,
consistent with the MSA. While the
upcoming program components rule
would provide details on these
provisions, the following are the central
elements:

¢ Mandatory submission of economic
data for LE trawl industry (harvesters
and processors).

e Voluntary submission of economic
data for other sectors of the fishing
industry.

The mandatory data collection would
focus on cost, revenue, ownership, and
employment data. Data would be
collected on a periodic basis (based on
scientific requirements) to provide the
information necessary to study the
impacts of the program, including
achievement of goals and objectives
associated with the rationalization
program. These data may also be used
to analyze the economic and social
impacts of future FMP amendments on
industry, regions, and localities.

The program would address the type
of enforcement actions that could be
taken if inaccuracies are found in
mandatory data submissions. The intent
of this provision is to ensure that
accurate data are collected without

being overly burdensome to the industry
in the event of unintended errors.
Annual reports would be provided to
the Council.

A voluntary data collection program
would collect information to assess
spillover impacts on non-trawl fisheries.

10. Reporting

The permitted C/P coop would be
required to submit a complete annual
coop report before the issuance of a new
coop permit in a subsequent year.
Amendment 20 outlines the
requirement for an annual report. The
contents of a complete annual report
would be specified in regulation
through the program components rule.

The Council gave NMFS the
flexibility to further develop the
tracking and monitoring components of
the trawl rationalization program.

III. Amendment 21 Allocations
Description

A. Overview

For species subject to trawl
rationalization, Amendment 21 would
modify the manner in which the annual
OYs are distributed. Under the current
allocation strategy established in
Amendment 6, a commercial HG is
divided between LE and OA, as
necessary. For groundfish species
covered under Amendment 21, the LE
fixed gear fishery would no longer share
an allocation with the LE trawl fishery.
The recreational, directed OA, and the
limited entry fixed gear fisheries would
share an allocation. The OY would be
reduced by the tribal fishery, incidental
catch in the non-groundfish fishery,
research catch, and the bycatch limits in
exempted fishing permits, which would
result in the fishery harvest guideline.
The fishery harvest guideline would be
divided between the trawl fishery and
non-trawl fisheries (recreational, limited
entry fixed gear, and directed open
access) based on the percentages in
Amendment 21. The distribution of
harvest among the non-trawl fisheries
would be established during the
biennial specifications process. This
proposed rule sets forth the specific
percentages of the fishery HG for
Amendment 21 species that would be
allocated to the trawl and non-trawl
fisheries.

In order to implement the
recommended IFQ and coop programs,
it would be necessary for each of these
trawl sectors to have a specific
allocation of catch that could be divided
among participants. While this could be
accomplished through the specification
process under the status quo, the
Council determined that a fixed
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allocation within the FMP would be
preferable because it would promote
predictability and the type of stability
that facilitates successful relationships
that make individual-based programs
work. Thus, the Council recommended
the allocations contained in
Amendment 21. In addition,
Amendment 21 would establish total
catch limits (TCLs) for Pacific halibut,
as well as set-asides to accommodate the
rationalized trawl fleet. The TCLs would
protect the directed fishery for halibut.

Species not covered by Amendment
21 would continue to be allocated
through the biennial specifications
process. The allocations in Amendment
21 would constrain trawl harvests to a
slightly lower level than status quo.

Amendment 21 addresses six separate
issues pertaining to allocation decisions:

1. How to allocate species between
the trawl and non-trawl categories;

2. How to allocate between shore-
based whiting and shore-based non-
whiting, for species other than
darkblotched, Pacific ocean perch,
widow, and sablefish North of 36° N.
lat.;

3. How to apportion among the 4
trawl sectors (shore-based whiting,
shore-based non-whiting, MS, and CP)
the LE trawl allocation of darkblotched,
Pacific ocean perch, widow, and
sablefish North of 36° N.;

4. Providing yield set-asides to
accommodate non-overfished species
bycatch in the at-sea (whiting) sectors;

5. Limiting bycatch of halibut (a
prohibited species); and

6. Determining the process for future
modification of allocations.

B. Covered Species

Species subject to Amendment 21’s
trawl/non-trawl allocations would be:
Lingcod, Pacific cod, sablefish south of
36° N. lat., Pacific ocean perch, widow
rockfish, chilipepper rockfish, splitnose
rockfish, yellowtail rockfish north of 40°
10’ N. lat., shortspine thornyhead (north
and south of 34°27" N. lat.), longspine
thornyhead north of 34°27” N. lat.,
darkblotched rockfish, minor slope
rockfish (north and south of 40°10” N.
lat.), Dover sole, English sole, petrale
sole, arrowtooth flounder, starry
flounder, and the Other Flatfish
complex.

C. Proposed Actions
1. Trawl vs. Non-Trawl

Amendment 21 would formally
allocate a subset of the HG to the 4 trawl
sectors: Shore-based (whiting and non-
whiting), MS, and C/P. With respect to
covered species, this would leave the LE
fixed gear, OA, and recreational

fisheries in a pool that would divide the
remaining HG (via the biennial
specification process). These allocations
are set forth in the proposed rule at
§660.55(m).

In general, the allocations are based
on catch history from 2003-2005 and
the recommendations of the Groundfish
Allocation Committee. The reason for
this period is that the Council believed
that a relatively recent catch period
should form the basis for deciding
sector allocations since discards during
this period were better informed, and
current management strategies, such as
specification of Rockfish Conservation
Areas, are more likely in the near future.
However, for several species, the
Council made modifications. For
chilipepper rockfish south of 40°10" N.
lat., Amendment 21 contains a higher
non-trawl allocation. This is intended to
provide greater non-trawl access to this
healthy stock off California.

Amendment 21 would not allocate
longspine thornyhead south of 34°27” N.
lat. to the trawl fishery. Longspine
thornyhead are an incidentally caught
species south of 34°27’ N. lat. and the
available yields are not projected to
constrain any of the groundfish fisheries
there that incidentally catch these fish.

Amendment 21 would allocate a
much higher percentage of the available
yield of starry flounder to non-trawl
sectors (50 percent) than recommended
by the Groundfish Allocation
Committee. The catch history of starry
flounder is highly uncertain, but they
are significantly caught in nearshore
trawl] fisheries and recreational
fisheries. The Council thought a 50:50
trawl and non-trawl sharing of the
available harvest of starry flounder was
the fairest allocation.

Amendment 21 includes a higher
non-trawl allocation of species in the
Other Flatfish complex than
recommended by the Groundfish
Allocation Committee (10 percent vs. 5
percent). While most of these species
are dominant to the trawl fishery, there
are some species, such as Pacific
sanddabs, that are significantly caught
in non-trawl fisheries. The Council
believed a higher non-trawl share of the
available harvest of Other Flatfish
species would better preserve non-trawl
fishing opportunities.

2. Allocations Between Shore-Based
Whiting and Non-Whiting Sectors

For the shore-based trawl fishery,
Amendment 21 would establish a
weighting scheme for distributing IFQ
for covered species other than
darkblotched rockfish, Pacific ocean
perch, widow rockfish, and sablefish N.
of 36° N. lat. between the shore-based

whiting and shore-based non-whiting
sectors. For species other than
yellowtail rockfish and the trawl-
dominant overfished species,
Amendment 21 uses a weighting
scheme based on the shore-based sector
catch percentages during the 1995—-2005
period.

Amendment 21 would allocate 300 mt
of yellowtail rockfish to the shore-based
whiting sector, and the shore-based non-
whiting sector would receive the
remaining yield of yellowtail rockfish
available to the LE trawl sectors minus
any set-aside amount of yellowtail
rockfish for the at-sea whiting sectors
decided in the future. The initial set-
aside of yellowtail rockfish to
accommodate bycatch by the at-sea
whiting sectors is 300 mt.

3. Apportionment of Three Overfished
Species Among the Four Trawl Sectors

For darkblotched, Pacific ocean perch,
and widow, Amendment 21 would
apportion the LE trawl] allocation among
the four main subdivisions: Shore-based
whiting, shore-based non-whiting, MS,
and C/P. These allocations would take
the form of QS for the shore-based
sectors and of non-whiting groundfish
species catch limits for the at-sea sectors
(MS and C/P). Initial sector allocation of
canary rockfish would be decided in the
biennial harvest specification and
management measures process.

The initial sector allocation of the
trawl-dominant overfished species
under Amendment 21 would be as
follows:

e For darkblotched rockfish, there
would be an allocation of 9 percent or
25 mt, whichever is greater, of the total
LE trawl] allocation of darkblotched
rockfish to the whiting fisheries (at-sea
and shore-based combined). The
distribution of the whiting trawl
allocation of darkblotched to individual
whiting sectors would be done pro rata
relative to the sectors’ whiting
allocation. The remainder would be
made available to the shore-based non-
whiting trawl fishery.

¢ For Pacific ocean perch, there
would be an allocation of 17 percent or
30 mt, whichever is greater, of the total
LE trawl] allocation of Pacific ocean
perch to the whiting fisheries (at-sea
and shore-based combined). The
distribution of the whiting trawl
allocation of Pacific ocean perch to
individual whiting sectors would be
done pro rata relative to the sectors’
whiting allocation. The remainder
would be made available to the shore-
based non-whiting trawl fishery.

e For widow rockfish, there would be
an initial allocation of 52 percent of the
total LE trawl allocation of widow
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rockfish to the whiting sectors if the
stock is under rebuilding or 10 percent
of the total LE trawl allocation or 500 mt
of the trawl allocation to the whiting
sectors, whichever is greater, if the stock
is rebuilt. If the stock is overfished
when the initial allocation is
implemented, the latter allocation
scheme automatically kicks in when it
is declared rebuilt. The distribution of
the whiting trawl] allocation of widow to
individual whiting sectors would be
done pro rata relative to the sectors’
whiting allocation. The remainder
would be made available to the shore-
based non-whiting trawl fishery.

4. Yield Set-Asides for Bycatch of Non-
Overfished Species by the Two At-Sea
Sectors

The estimated fishing mortality of
Amendment 21 species in the at-sea
whiting fishery (MS and C/P sectors)
other than Pacific whiting and the three
trawl-dominant overfished species
would be set-aside from the LE trawl
allocations prior to making the initial
shore-based trawl sector allocations.
Set-aside amounts would not be
allocations specified in the PCGFMP. It
is anticipated that the projected
incidental bycatch amounts in the at-sea
whiting fishery will change in the future
as better information becomes available.
Therefore, set-asides would be
implemented in and could be modified
through the biennial specifications and
management measures process.

5. Halibut

As set forth in the proposed rule at
§660.55(m), Amendment 21 would
establish a trawl mortality bycatch limit
for legal and sublegal halibut in Area 2A
(off Washington, Oregon and California)
at 15 percent of the Area 2A constant
exploitation yield (CEY) for legal size
halibut, not to exceed 130,000 lbs for
the first 4 years of trawl rationalization
and not to exceed 100,000 lbs starting in
the fifth year. This total bycatch limit
may be adjusted downward or upward
through the biennial specifications and
management measures process. Part of
the overall TCL would be a set-aside of
10 mt of Pacific halibut, to
accommodate bycatch in the at-sea
Pacific whiting fishery and in the shore-
based trawl fishery south of 40°10” N.
lat. (estimated at approximately 5 mt
each).

By holding the limit at 130,000 1bs for
4 years and providing flexibility to make
adjustments, the Council intended to
address the uncertainty of how these
constraints would affect the fleet and
give the fleet time to learn strategies and
areas for minimizing its halibut bycatch.

6. Process for Future Re-Allocations

The Council considered allowing the
allocations in Amendment 21 that are
specified in the PCGFMP to be modified
through a framework action as part of
the biennial management measures, but
decided to recommend that these
allocations specified in the PCGFMP be
modified through an FMP amendment.
The rationale was that the FMP
amendment process imposes a higher
standard for considering a change to the
fishery, and that the Amendment 21
allocations should be durable and not
subject to reconsideration every 2 years
in the biennial management process.
Many representatives of the trawl
industry recommended maintaining this
process to provide more long-term
stability to allow better business
planning.

7. Declaration as Overfished

Amendment 21 would not affect the
FMP provision to temporarily suspend
any formal allocations for a species if it
is declared overfished. Shorter-term ad
hoc allocations would then be decided
in an approved rebuilding plan (or in
the biennial management process while
the stock is still being managed under
a rebuilding plan).

8. 5-Year Review

Amendment 21 would provide for a
formal review of all Amendment 21
allocations 5 years after
implementation. This 5-year review is
also a provision in the Amendment 20
preferred alternative to formally review
the trawl rationalization program 5
years after implementation.

IV. Proposed Rule

As referenced above, while NMFS is
reviewing Amendments 20 and 21 in
their entirety, due to the complexity of
the proposed program, this proposed
rule focuses only on certain key
components that would be necessary to
have permits and endorsements issued
in time for use in the 2011 fishery and
in order to have the 2011 specifications
reflect the new allocation scheme. On
May 12, 2010, NMFS published a notice
of availability of Amendments 20 and
21, and consistent with requirements of
the MSA, must make a decision to
approve, disapprove, or partially
approve the amendments by August 10,
2010. Comments on the approvability of
the amendments must be submitted to
NMEFS by July 12, 2010.

At the April, 2010 Council meeting in
Portland, Oregon, the Council deemed a
version of these regulations as being
necessary or appropriate to implement
Amendments 20 and 21 and directed
the Council staff to make specific

revisions to the regulations, and
additional edits as appropriate. The
Council staff and NMFS coordinated on
revisions to those regulations. The
Council’s Executive Director has
deemed that these regulations continue
to be necessary or appropriate for the
purpose of implementing the plan
amendments consistent with the
Council’s policy intent.

A primary modification from the
regulations reviewed by the Council in
April, other than the ones specifically
directed by the Council, is a revision of
the sections regarding the formulas for
the initial allocations. After the April
meeting, NOAA and the Council staff
corrected the regulations to ensure that
they accurately reflect the amendments.
The preamble highlights some questions
regarding these formulas, and
specifically seeks comment on them.
Other changes have been made to
ensure consistency with the
amendments, to ensure consistency
within the regulations, and to clarify
some of the language.

Specifically, this rule would establish
the formal allocations set forth under
Amendment 21 and establish
procedures for initial issuance and
appeals of permits, endorsements, and
QS under the IFQ and coop programs.
While there are changes in many
sections of these draft regulations for the
trawl rationalization program, the main
areas that are new for the trawl
rationalization program are highlighted
below.

e Section 660.25 contains general
rules regarding permit requirements,
including requirements for new permits
and endorsements required for trawl
rationalization: MS permits, MS/CV
endorsements, and C/P endorsements.

¢ Section 660.55 is the allocation
section and contains the proposed
allocations set forth in Amendment 21.

e Section 660.111 contains
definitions specific to the trawl
fisheries, including new terminology
that would be used under the proposed
rationalization program, such as “catch
history assignment,” “IFQ,” “first
receivers,” and “processor obligations.”

e Section 660.140 would set forth the
requirements for the proposed IFQ
program for the shore-based trawl
sector. The provisions contained in this
proposed rule would include initial
requirements, including: The species
covered; the general program structure
and management; accumulation limits
and how to define ownership and
control; divestiture; the application
process, and deadlines; eligibility
criteria; how QS would be calculated;
how to reassign landings history for
Pacific whiting; IADs, and limitations
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on appeals; and rules regarding transfers
of permits during the application
period.

e Section 660.150 would set forth the
requirements for the proposed MS Coop
Program. The provisions contained in
this proposed rule would include initial
requirements including the species
covered; the general program structure
and management; accumulation limits
and how to define ownership and
control; divestiture; the application
process, and deadlines; eligibility
criteria for MS permits, MS/CV
endorsement, and CHA assignments;
characteristics of permits, how CHA

would be assigned; IADs, and
limitations on appeals; and rules
regarding transfers of permits during the
application period.

e Section 660.160 would set forth the
requirements for the proposed CP Coop
Program. The provisions contained in
this proposed rule would include initial
requirements, including: The species
covered; the general program structure
and management; the application
process and deadlines; eligibility
criteria; IADs and limitations on
appeals; and rules regarding transfers of
permits during the application period.

In addition, this proposed rule would
also restructure the entire Pacific Coast

groundfish regulations at 50 CFR part
660 by moving from one subpart
(subpart G) to five subparts (subparts C—
G). This restructuring of existing
groundfish regulations is necessary to
make room for the expansion of
regulations with the new trawl
rationalization program and to make the
regulations more clearly organized
according to sectors within the
groundfish fishery. The following table
lists the distribution of the sections of
50 CFR part 660 subpart G to the new
subparts in 50 CFR 660 subparts C
through G in this restructuring.

Old

New

§660.301
§660.302

Purpose and scope
Definitions

§660.303 Reporting and recordkeeping

§660.305 Vessel identification ...........ccooeeiiiiiiiiii e

§660.306 Prohibitions

§660.312
§660.314

Vessel Monitoring System (VMS) requirements
Groundfish observer program

§660.320
§660.321

AllOCAtIONS ...

Black rockfish harvest guideline .. .

§660.322 Sablefish allocations ............ccooeiiiiiiiiieie e

§660.323 Pacific whiting allocations, allocation attainment, and
inseason allocation reapportionment.

§660.324
§660.331
§660.333

Pacific Coast treaty Indian fisheries
Limited entry and open access fisheries—general ..
Limited entry fishery—eligibility and registration
§660.334 Limited entry permits—endorsements ...........cccocceenieriieeninnn.
§660.335 Limited entry permits—renewal, combination, stacking,
change of permit ownership or permit holdership, and transfer.
§660.336 Pacific whiting vessel licenses
§660.337 Trawl Rationalization program—data collection
ments.
§660.338
§660.339
§660.340

require-

Limited entry permits—small fleet
Limited entry permit and Pacific whiting vessel license fees
Limited entry permit appeals
§660.341 Limited entry permit sanctions
§660.350 Compensation with fish for collecting resource informa-
tion—exempted fishing permits off Washington, Oregon, and Cali-
fornia.
§660.365 Overfished species rebuilding plans
§660.370 Specifications and management measures

§660.10, Subpart C Purpose and scope.

§660.11, Subpart C General definitions.

§660.111, Subpart D Trawl fishery definitions.

§660.211, Subpart E  Fixed gear fishery definitions.

§660.311, Subpart F  Open access fishery definitions.

§660.351, Subpart G Recreational fishery definitions.

§660.113, Subpart C Recordkeeping and reporting.

§660.113, Subpart D Trawl fishery recordkeeping and reporting.

§660.213, Subpart E Fixed gear fishery recordkeeping and reporting.

§660.313, Subpart F Open access fishery recordkeeping and report-
ing.

§660.353, Subpart G Recreational fishery recordkeeping and report-
ing.

§660.20, Subpart C Vessel and gear identification.

§660.219, Subpart C Fixed gear identification and marking.

§660.319, Subpart C Open access fishery gear identification and
marking.

§660.12, Subpart C General groundfish prohibitions.

§660.112, Subpart D Trawl fishery prohibitions.

§660.212, Subpart E  Fixed gear fisheries prohibitions.

§660.312, Subpart F  Open access fisheries prohibitions.

§660.352, Subpart G Recreational fishery prohibitions.

§660.14, Subpart C Vessel Monitoring System (VMS) requirements.

§660.16, Subpart C Groundfish observer program.

§660.18, Subpart C Certification and decertification procedures for
observers, catch monitors, catch monitor providers and observer pro-
viders.

§660.116, Subpart D

§660.216, Subpart E

§660.316, Subpart F

Trawl fishery observer requirements.

Fixed gear fishery observer requirements.
Open access fishery observer requirements.
§660.356, Subpart G Recreational fishery observer requirements.
§660.55, Subpart C Allocations.

§660.55(1), Subpart C Black rockfish harvest guideline.
§660.55(h), Subpart C Sablefish allocations (north of 36° N. lat.).
§660.55(i), Subpart C.

§660.131 Pacific Whiting Fishery Management Measures.
§660.50, Subpart C.

§660.24, Subpart C Limited entry and open access fisheries.
§660.25(b)(1), Subpart C.

§660.25(b)(3), Subpart C.

§660.25(b)(4), Subpart C.

- =

§660.26, Subpart C Pacific Whiting Vessel Licenses.
removed.

§660.25(b)(5), Subpart C.

§660.26, Subpart C Pacific Whiting Vessel Licenses.

§660.25(g), Subpart C.

§660.25(h), Subpart C.

§660.30, Subpart C Compensation With Fish for Collecting Resource
Information—EFPs.

§660.40, Subpart C Overfished species rebuilding plans.
§660.60, Subpart C Specifications and Management Measures.
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Old

New

§660.371 Black rockfish fishery management

§660.372 Fixed gear sablefish fishery management

§660.373 Pacific whiting (whiting) fishery management
() Additional requirements for participants in the Pacific Whiting
Shoreside fishery.

§660.380
§660.381

Groundfish harvest specifications
Limited entry trawl fishery management measures

§660.382
§660.383

Limited entry fixed gear fishery management measures ......
Open access fishery management measures ......................
§660.384
§660.385

Recreational fishery management measures

Washington coastal tribal fisheries management measures

§660.390 Groundfish conservation areas

§660.391 Latitude/longitude coordinates defining the 10-fm (18-m)
through 40-fm (73-m) depth contours.

§660.392 Latitude/longitude coordinates defining the 50 fm (91 m)
through 75 fm (137 m) depth contours.

§660.393 Latitude/longitude coordinates defining the 100 fm (183 m)
through 150 fm (274 m) depth contours.

§660.394 Latitude/longitude coordinates defining the 180 fm (329 m)
through 250 fm (457 m) depth contours.

§660.395 Essential Fish Habitat (EFH)

§660.396 EFH Conservation Areas

§660.397 EFH Conservation Areas off the Coast of Washington

§660.398 EFH Conservation Areas off the Coast of Oregon

§660.399 EFH Conservation Areas off the Coast of California

Table 1a to Part 660, Subpart G—2009, Specifications of ABCs, OYs,
and HGs, by Management Area (weights in metric tons).

Table 1b to Part 660, Subpart G—2009, Harvest Guidelines for Minor
Rockfish by Depth Sub-groups (weights in metric tons).

Table 1c to Part 660, Subpart G—2009, Open Access and Limited
Entry Allocations by Species or Species Group (weights in metric
tons).

Table 2a to Part 660, Subpart G—2010, Specifications of ABCs, OYs,
and HGs, by Management Area (weights in metric tons).

Table 3 (North) 660, Subpart G—2010 Trip Limits for Limited Entry
Trawl Gear North of 40°10” N. Lat.

Table 3 (South) 660, Subpart G—2010 Trip Limits for Limited Entry
Trawl Gear South of 40°10” N. Lat.

Table 4 (North) 660, Subpart G—2009—2010 Trip Limits for Limited
Entry Fixed Gear North of 40°10" N. Lat.

Table 4 (South) 660, Subpart G—2009-2010 Trip Limits for Limited
Entry Fixed Gear South of 40°10” N. Lat.

Table 5 (North) 660, Subpart G—2009-2010 Trip Limits for Open Ac-
cess Gears North of 40°10” N. Lat.

Table 5 (South) 660, Subpart G—2009-2010 Trip Limits for Open Ac-
cess Gears South of 40°10” N. Lat.

Figure 1 to Subpart G of Part 660—Diagram of Selective Flatfish Trawl

Table 2 to Part 660—Vessel Capacity Ratings for West Coast Ground-
fish Limited Entry Permits.

§660.120, Subpart D Trawl Fishery Crossover Provisions.

§660.220, Subpart E Fixed Gear Fishery Crossover Provisions.

§660.320, Subpart F  Open Access Crossover Provisions.

§660.230(d), Subpart E Fixed Gear Fishery Management Measures.

§660.330(e), Subpart E Fixed Gear Fishery Management Measures.

§660.231, Subpart E Limited Entry Fixed Gear Primary Fishery for
Sablefish.

§660.232, Subpart E Limited Entry Sablefish Daily Trip Limit (DTL)
Fishery for Sablefish.

§660.332, Subpart F Open Access Sablefish Daily Trip Limit (DTL)
Fishery for Sablefish.

§660.131, Subpart D Pacific Whiting Fishery Management Measures.

§660.15, Subpart C Equipment Requirements.

§660.12 General Groundfish Prohibitions (a)(13).

§660.65, Subpart C.

§660.130 Trawl Fishery Management Measures.

§660.230, Subpart E Fixed Gear Fishery Management Measures.

§660.330, Subpart F Open Access Fishery Management Measures.

§660.333, Subpart F Open Access Non-groundfish Trawl Fishery—
Management Measures.

§660.360, Subpart G Recreational Fishery Management Measures.

§660.50, Subpart C Pacific Coast Treaty Indian Fisheries.

§660.70, Subpart C Groundfish conservation areas.

§660.71, Subpart C Latitude/longitude coordinates defining the 10-fm
(18-m) through 40-fm (73-m) depth contours.

§660.72, Subpart C Latitude/longitude coordinates defining the 50 fm
(91 m) through 75 fm (137 m) depth contours.

§660.73, Subpart C Latitude/longitude coordinates defining the 100
fm (183 m) through 150 fm (274 m) depth contours.

§660.74, Subpart C Latitude/longitude coordinates defining the 180
fm (329 m) through 250 fm (457 m) depth contours.

§660.75, Subpart C Essential Fish Habitat (EFH).

§660.76, Subpart C EFH Conservation Areas.

§660.77, Subpart C Conservation Areas off the Coast of Washington.

§660.78, Subpart C Conservation Areas off the Coast of Oregon.

§660.79, Subpart C Conservation Areas off the Coast of California.

Table 1a to Part 660, Subpart C—2009, Specifications of ABCs, OYs,
and HGs, by Management Area (weights in metric tons).

Table 1b to Part 660, Subpart C—2009, Harvest Guidelines for Minor
Rockfish by Depth Sub-groups (weights in metric tons).

Table 1c to Part 660, Subpart C—2009, Open Access and Limited
Entry Allocations by Species or Species Group (weights in metric
tons).

Table 2ato Part 660, Subpart C—2010, Specifications of ABCs, QOYs,
and HGs, by Management Area (weights in metric tons).

Table 1 (North) 660, Subpart D—2010 Trip Limits for Limited Entry
Trawl Gear North of 40°10" N. Lat.

Table 1 (South) 660, Subpart D—2010 Trip Limits for Limited Entry
Trawl Gear South of 40°10” N. Lat.

Table 2 (North) 660, Subpart E—2009-2010 Trip Limits for Limited
Entry Fixed Gear North of 40°10" N. Lat.

Table 2 (South) 660, Subpart E—2009—2010 Trip Limits for Limited
Entry Fixed Gear South of 40°10” N. Lat.

Table 3 (North) 660, Subpart F—2009-2010 Trip Limits for Open Ac-
cess Gears North of 40°10” N. Lat.

Table 3 (South) 660, Subpart F—2009-2010 Trip Limits for Open Ac-
cess Gears South of 40°10” N. Lat.

Figure 1 to Subpart C of Part 660—Diagram of Selective Flatfish Trawl.

Table 3 to Subpart C of Part 660—Vessel Capacity Ratings for West
Coast Groundfish Limited Entry Permits.

In addition to the reorganization of
the existing groundfish regulations into
the new regulatory structure, NMFS has
made some minor revisions to
regulatory language. Most changes
revise the existing regulatory language
to work with the new structure and the
proposed changes to the limited entry
trawl fishery, including but not limited

to: Revising the definitions used for the
trawl fishery; revising definitions used
for allocations; moving definitions,
prohibitions, recordkeeping and
reporting requirements, observer
requirements, crossover provisions, and
management measures to the subpart for
each fishery (trawl, fixed gear, open

access, recreational); and updating cross
references.

Some minor revisions not directly
related to the trawl rationalization
program or intersector allocations were
made to update regulatory language.
The following definitions were revised:
Address of record, Council, fishing gear,
groundfish, groundfish trawl, initial
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administrative determination, non-
groundfish trawl, overage, permit
holder, and permit owner. New
definitions were added for the following
terms: Bag limits, boat limits, daily trip
limit fishery, endorsement, entity,
calendar year, fish, fishing, fishing
vessel, hook limits, non-groundfish
fishery, observer, operate a vessel,
primary season, sablefish tier limit
fishery, tier limit, vessel of the United
States, and vessel owner. In order to
improve clarity and better match the
MSA definition, the term “participate”
was changed to “fish” where appropriate
throughout the regulations. NMFS is
particularly seeking comment on the
revised and new definitions. NMFS may
implement these definitions under
section 303(d) of the Magnuson Act.

In the new §660.20, vessel and gear
identification language was combined to
make it easier for readers to find the
identification requirements. In the new
§660.25, old language referring to the
LE fixed gear sablefish permit stacking
program’s application requirements and

qualifying criteria for the endorsement/
tier assignment and various exemptions
(at-sea processing, adding spouse to
permit, owner on board exemption)
were removed because the application
window for these closed between 1998
and 2007, depending on the provision.
In the new § 660.50, regulations
affecting treaty tribes were combined
from §§660.324 and 660.385 to make it
easier for the reader to find the tribal
requirements. In the new § 660.60
paragraph (f), the description of
Exempted Fishing Permits (EFPs) was
revised to clarify the different types of
EFPs: Compensation fishing EFPs versus
all other EFPs. In the new §§660.231
and 660.232, the fixed gear sablefish tier
limit fishery and the LE daily trip limit
fishery have been separated from one
section to two to make it easier to find
the requirements for each of these
fisheries. In the new §660.333, the OA
non-groundfish trawl fishery
management measures were separated
into their own section to make it easier

to find these requirements; they were
previously combined with the general
OA fishery management measures listed
in the new § 660.330. In the new
§660.352, new gear and trip
prohibitions were added for the
recreational fishery.

Revisions to Paperwork Reduction Act
(PRA) References

Section 3507 of the PRA requires that
agencies inventory and display a current
control number assigned by the
Director, OMB, for each agency
information collection, and 15 CFR
902.1(b) identifies the location of NOAA
regulations for which OMB approvals
have been issued. Because this rule
codifies recordkeeping and reporting
requirements, 15 CFR 902.1(b) is revised
to correctly reference the new sections
resulting from the reorganization.

The following table lists the
derivation of the NOAA PRA approvals
for regulatory requirements in 50 CFR
part 660:

Old section New section OMBNCc))ontrol
§660.303 Reporting and recordkeeping §660.113, Subpart C Recordkeeping and Reporting —-0271
§660.113, Subpart D Trawl Fishery Recordkeeping and Re-
porting
§660.213, Subpart E Fixed Gear Fishery Recordkeeping
and Reporting
§660.313, Subpart F Open Access Fishery Recordkeeping
and Reporting
§660.353, Subpart G Recreational Fishery Recordkeeping
and reporting
§660.305 Vessel identification §660.20, Subpart C Vessel and Gear Identification ............... —0355
§660.219, Subpart C Fixed Gear |dentification and Marking
§660.319, Subpart C Open Access Fishery Gear Identifica-
tion and Marking
§660.322 Sablefish allocations §660.55 (h), Subpart C Sablefish Allocations (north of 36° N. —0352
lat.).
§660.323 Pacific whiting allocations, allocation attainment, | § 660.55 (i), SUbpPart C .........c.ccoveriiiriinieieeeeee e —0243
and inseason allocation reapportionment
§660.131 Pacific Whiting Fishery Management Measures
§660.331 Limited Entry and open access fisheries—general | §660.25(a), Subpart C ..........cccceiiiiiiiiriienieeee e —0243
§660.333 Limited entry fishery—eligibility and registration §660.25(b)(1), Subpart C —0203
§660.334 Limited entry permits—endorsements §660.25(b)(3), Subpart C —-0203
§660.335 Limited entry permits—renewal, combination, | § 660.25(b)(4), Subpart C —0203
stacking, change of permit ownership or permit holdership,
and transfer
§660.336 Pacific whiting vessel licenses §660.26, SUbPArt C ........coocieiiiiiie e —0583
§660.337 Trawl Rationalization program—data collection re- | removed. —0599
quirements
§660.338 Limited entry permits—small fleet §660.25(b)(5), Subpart C ......ccoeoirieirice e —0203
§660.339 Limited entry permit and Pacific whiting vessel li- | §660.26, Subpart C ..........cccccoiiiiiiiiiiiieeeeee e —0203
cense fees
§660.340 Limited entry permit appeals §660.25(g), SUbPArt C ......ccceeiiiiiieiieeieeeeeee e —0203
§660.341 Limited entry permit sanctions §660.25(h), Subpart C ... —0203
§660.350 Compensation with fish for collecting resource in- | §660.30, Subpart C ..........cccccoiiiiiiiiiiiiieeeee e —0203
formation—exempted fishing permits off Washington, Or-
egon, and California




Federal Register/Vol. 75, No. 111/ Thursday, June 10, 2010/Proposed Rules

33019

V. Related Rulemakings and Future
Actions

Previous Rule

On January 29, 2009, NMFS
published a final rule to initiate the data
collection necessary to support initial
issuance of permits, endorsement, and
QS under the IFQ and Coop programs.
This rule provided notice to participants
in the industry to review their catch
data for purposes of ensuring that the
quota share and other calculations
undertaken by NMFS would be based
on the best available data (74 FR 4684).

Program Components Rule

NMFS plans to publish additional
details regarding implementation of
Amendment 20 through an upcoming
“program components” rule. This rule
would address details regarding IFQ
gear switching provisions, observer
programs, retention requirements,
equipment requirements, catch
monitors, catch weighing requirements,
coop permits/agreements, first receiver
site licenses, and vessel QP accounts.
Additionally, further tracking and
monitoring components may be
proposed, as well as requirements for
economic data collection requirements,
and cost recovery.

The Council plans to address
additional details related to
implementation of Amendments 20 and
21 through subsequent Council actions
(“trailing actions”). Details to be
addressed through trailing actions could
include:

¢ Adaptive Management Program.

e Community Fishing Associations.

¢ Cost Recovery details.

o Safe harbors for control language.

e Severability for MS/CV—-endorsed
permits and catch history assignment.
Classification.

Pursuant to section 304(b)(1)(A) of the
MSA, the NMFS Assistant
Administrator has determined that this
proposed rule is consistent with the
Pacific Coast Groundfish FMP.

The Council prepared a draft
environmental impact statement for
Amendment 20 to the Pacific Coast
Groundfish FMP; a notice of availability
was published on December 4, 2009 (74
FR 63751). The Council also prepared a
draft environmental impact statement
for Amendment 21 to the Pacific Coast
Groundfish FMP; a notice of availability
was published on January 29, 2010 (75
FR 4812). The trawl rationalization
program would consist of: (1) An IFQ
program for the shore-based LE
groundfish trawl fleet; and (2) coop
programs for the at-sea whiting LE
groundfish trawl fleet. The trawl
rationalization program is intended to

increase net economic benefits, create
economic stability, provide full
utilization of the trawl sector allocation,
consider environmental impacts, and
promote conservation through
individual accountability for catch and
bycatch.

This proposed rule has been
determined to be significant for
purposes of Executive Order 12866.

An initial regulatory flexibility
analysis (IRFA) was prepared, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. A description of
the action, why it is being considered,
and the legal basis for this action are
contained at the beginning of this
section in the preamble and in the
SUMMARY section of the preamble. A
copy of the IRFA is available from
NMFS (see ADDRESSES) and a summary
of the IRFA, per the requirements of 5
U.S.C. 604(a) follows:

The Council has prepared two EIS
documents: Amendment 20—
Rationalization of the Pacific Coast
Groundfish Limited Entry Trawl
Fishery, which would create the
structure and management details of the
trawl] fishery rationalization program;
and Amendment 21—Allocation of
Harvest Opportunity Between Sectors of
the Pacific Coast Groundfish Fishery,
which would allocate the groundfish
stocks between trawl and non-trawl
fisheries. The two draft EIS’s prepared
by the Council provide economic
analyses of the Council’s preferred
alternatives and draft RIR and IRFAs.
The draft RIR and IRFAs were updated
and combined into a single RIR/IRFA.
Among other things, this single RIR/
IRFA contains additional information
on characterizing the participants in the
fishery and on the tracking and
monitoring costs associated with this
program.

Due to the complexity of the proposed
fishery management measures, the rule
associated with this analysis proposes
only certain key components that would
be necessary to have permits and
endorsements issued in time for use in
the 2011 fishery and in order to have the
2011 specifications reflect the new
allocation scheme. Specifically, this rule
would establish the allocations set forth
under Amendment 21 and would
establish procedures for initial issuance
of permits, endorsements, and QS under
the IFQ and Coop programs. NMFS
plans to propose additional program
details in a future proposed rule. Such
additional details would include:
Program components applicable to IFQ
gear switching, observer programs,

retention requirements, equipment
requirements, catch monitors, catch
weighing requirements, coop permits/
agreements, first receiver site licenses,
quota share accounts, vessel QP
accounts, further tracking and
monitoring components, and economic
data collection requirements. In order to
encourage more informed public
comment, this proposed rule includes a
general description of these additional
program requirements. NMFS is also
planning a future “Cost-Recovery” rule,
based on a recommended methodology
yet to be developed by the Pacific
Fishery Management Council.

The RIR/IRFA analyzes two
alternatives—the No-Action Alternative
and the Preferred Alternative. The
analysis of the no action alternative
describes what is likely to occur in the
absence of the proposed action. It
provides a benchmark against which the
incremental effects of the proposed
action can be compared. Under the no
action alternative, the current, primary
management tool used to control the
Pacific coast groundfish trawl catch
includes a system of two month
cumulative landing limits for most
species and season closures for Pacific
whiting. This management program
would continue under the no action
alternative. Only long-term, fixed
allocations for Pacific whiting and
sablefish north of 36° N. lat. would
exist. All other groundfish species
would not be formally allocated
between the trawl and non-trawl
sectors. Allocating the available harvest
of groundfish species and species
complexes would occur in the Council
process of deciding biennial harvest
specifications and management
measures and, as such, would be
considered short term allocations.

The analysis of the preferred
alternative describes what is likely to
occur as a result of the proposed action.
Under the preferred alternative, the
existing shore-based whiting and shore-
based non-whiting sectors of the Pacific
Coast groundfish limited entry trawl
fishery would be managed as one sector
under a system of IFQs, and the at-sea
whiting sectors of the fishery (i.e.,
catcher-processor sector and mothership
sector, which includes motherships and
catcher vessels) would be managed
under a system of sector-specific
harvesting cooperatives (co-ops). The
catcher-processor sector would continue
to operate under the existing, self-
developed co-op program entered into
voluntarily by that sector. A distinct set
of groundfish species and Pacific
halibut would be covered by the
rationalization program. Amendment 20
would include a tracking and
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monitoring program to assure that all
catch (including discards) would be
documented and matched against QP.
The Council specified that observers
would be required on all vessels and
shore-based monitoring (catch monitors)
would be required during all off-loading
(100 percent coverage). Compared to
status quo monitoring, this would be a
monitoring and observer coverage level
increase for a large portion of the trawl
fleet, particularly for non-whiting shore-
based vessels.

The limited entry trawl fishery is
divided into two broad sectors: A multi-
species trawl fishery, which most often
uses bottom trawl gear (hereafter called
the non-whiting fishery), and the Pacific
whiting fishery, which uses midwater
trawl gear. The non-whiting fishery is
principally managed through 2-month
cumulative landing limits along with
closed areas to limit overfished species
bycatch. Fishery participants target the
range of species described above with
the exception of Pacific whiting. By
weight, the vast majority of trawl vessel
groundfish is caught in the Pacific
whiting fishery. In contrast, the non-
whiting fishery accounts for the
majority of limited entry trawl fishery
ex-vessel revenues. On average for the
period 2000-2005, Pacific whiting
accounted for about 75 percent of the
quantity of groundfish landed in the
limited entry trawl fishery, but only 21
percent of the value due to their
relatively low ex-vessel price.

Non-whiting trawl vessels deliver
their catch to shoreside processors and
buyers located along the coasts of
Washington, Oregon, and California,
and tend to have their homeports
located in towns within the same
general area where they make deliveries,
though there are several cases of vessels
delivering to multiple ports during a
year. Some Pacific whiting trawl vessels
are catcher-processors, which, as their
name implies, process their catch on-
board, while other vessels in this sector
deliver their catch to shoreside
processors or motherships that receive
Pacific whiting for processing but do not
directly harvest the fish.

Over time, landings in the limited
entry trawl fishery have fluctuated,
especially on a species-specific basis.
Pacific whiting has grown in
importance, especially in recent years.
Through the 1990s, the volume of
Pacific whiting landed in the fishery
increased. In 2002 and 2003, landings of
Pacific whiting declined due to
information showing the stock was
depleted and the subsequent regulations
that restricted harvest in order to
rebuild the species. Over the years
2003-2007, estimated Pacific whiting

ex-vessel revenues averaged about $29
million. In 2008, these participants
harvested about 248,000 tons of whiting
worth about $63 million in ex-vessel
revenues, based on shore-based ex-
vessel prices of $254 per ton, the highest
ex-vessel revenues and prices on record.
In comparison, the 2007 fishery
harvested about 224,000 tons worth $36
million at an average ex-vessel price of
about $160 per ton.

While the Pacific whiting fishery has
grown in importance in recent years,
harvests in the non-whiting component
of the limited entry trawl fishery have
declined steadily since the 1980s. Ex-
vessel revenues in the fishery peaked in
the mid 1990s at over $60 million.
Following the passage of the Sustainable
Fisheries Act (1996) and the listing of
several species as overfished, harvests
became increasingly restricted and
landings and revenues declined steadily
until 2002. Since 2002, ex-vessel
revenues have stabilized at
approximately $23—$27 million per
year. In 2007, the Council estimates that
159 trawlers landed 94,000 mt of
groundfish, earning $37 million in ex-
vessel revenues, for an average of
$234,000 per vessel.

Expected Effects of Amendment 21—
Intersector Allocation

The allocation of harvest opportunity
between sectors under the proposed
regulation does not differ significantly
from the allocation made biennially
under the no action alternative. The
primary economic effect of the long-
term allocation under the proposed
regulations is to provide more certainty
in future trawl harvest opportunities,
which would enable better business
planning for participants in the
rationalized fishery. As described
elsewhere, the trawl rationalization
program could create an incentive
structure and facilitate more
comprehensive monitoring to allow
bycatch reduction and effective
management of the groundfish fisheries.
In support of the trawl rationalization
program, the main socioeconomic
impact of Amendment 21 allocations is
longer term stability for the trawl
industry. While the preferred
Amendment 21 allocations do not differ
significantly from status quo ad hoc
allocations made biennially, there is
more certainty in future trawl harvest
opportunities, which enables better
business planning for participants in the
rationalized fishery. This is the main
purpose for the Amendment 21 actions.
The economic effects of Amendment 21
arise from the impacts on current and
future harvests. The need to constrain
groundfish harvests to address

overfishing has had substantial
socioeconomic impacts. The groundfish
limited entry trawl sector has
experienced a large contraction, spurred
in part by a partially federally-
subsidized vessel and permit buyback
program implemented in 2005. This $46
million buyback program was financed
by a Congressional appropriation of $10
million and an industry loan of $36
million. Approximately 240 groundfish,
crab, and shrimp permits were retired
from state and federal fisheries, and
there was a 35 percent reduction in the
groundfish trawl permits. To repay the
loan, groundfish, shrimp and crab
fisheries are subject to landings fees.
Follow-on effects of the buyback have
been felt in coastal communities where
groundfish trawlers comprise a large
portion of the local fleet. As the fleet
size shrinks and ex-vessel revenues
decline, income and employment in
these communities is affected. Fishery-
related businesses in the community
may cease operations because of lost
business. This can affect non-groundfish
fishery sectors that also depend on the
services provided by these businesses,
such as providing ice and buying fish.
An objective to the trawl rationalization
program is to mitigate some of these
effects by increasing revenues and
profits within the trawl sector. However,
because further fleet consolidation is
expected, the resulting benefits are
likely to be unevenly distributed among
coastal communities. Some
communities may see their groundfish
trawl fleet shrink further as the
remaining vessels concentrate in a few
major ports. Species subject to
Amendment 21 allocations would be:
Lingcod, Pacific cod, sablefish south of
36°N. lat., Pacific ocean perch, widow
rockfish, chilipepper rockfish, splitnose
rockfish, yellowtail rockfish north of
40°10” N. lat., shortspine thornyhead
(north and south of 34°27" N. lat.),
longspine thornyhead north of 34°27" N.
lat., darkblotched rockfish, minor slope
rockfish (north and south of 40°10” N.
lat.), Dover sole, English sole, petrale
sole, arrowtooth flounder, starry
flounder, and Other Flatfish. While the
preferred Amendment 21 allocations of
these species do not differ significantly
from status quo ad hoc allocations made
biennially, there is more certainty in
future trawl harvest opportunities,
which enables better business planning
for participants in the rationalized
fishery. This is the main purpose for the
Amendment 21 actions.

Based on ex-vessel revenue
projections, Table 4-18 (ISA DEIS)
shows the potential 2010 yield to trawl
and non-trawl (including recreational)
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sectors under the Amendment 21
alternatives and the potential 2010
value of alternative trawl allocations.
Under the status quo option Alternative
1, the projected ex-vessel value of the
trawl allocation is $56 million while the
projected ex-vessel value of the
Council’s preferred alternative is $54
million, indicating a potential increase
to the non-trawl sectors and a potential
decrease to the trawl sector.

In addition to the species above,
halibut would also be specifically
allocated to the trawl fishery. The
proposed regulations include a halibut
trawl bycatch reduction program in
phases to provide sufficient time to
establish a baseline of trawl halibut
bycatch and for harvesters to explore
methods (e.g., adjustments to time and/
or area fished, gear modifications) to
reduce halibut bycatch and bycatch
mortality. Pacific halibut are currently
not allowed to be retained in any U.S.
or Canadian trawl] fisheries per the
policy of the IPHC. The Council’s intent
on setting a total catch limit of Pacific
halibut in Area 2A trawl fisheries is to
limit the bycatch and progressively
reduce the bycatch to provide more
benefits to directed halibut fisheries.
The program establishes a limit for total
Pacific halibut bycatch mortality (legal-
sized and sublegal fish) through the use
of an individual bycatch quota in the
trawl fishery. The initial amount for the
first two years of the trawl
rationalization program would be
calculated by taking 15% of the Area 2A
Total Constant Exploitation Yield (CEY)
as set by the International Pacific
Halibut Commission (IPHC) for the
previous year, not to exceed 130,000 lbs
per year for total mortality. For example,
if the trawl rationalization program
went into effect in 2013, the trawl
halibut IBQ would be set at 15% of the
Area 2A CEY adopted for 2012 or
130,000 lbs per year, whichever is less,
for 2013 and 2014 (Years 1 and 2 of the
program). Beginning with the third year
of implementation, the maximum
amount set aside for the trawl
rationalization program would be
reduced to 100,000 lbs per year for total
mortality. This amount may be adjusted
downward through the biennial
specifications process for future years.

Currently there are no total catch
limits of Pacific halibut specified for the
west coast trawl fishery. Trawl bycatch
of Pacific halibut, therefore, does not
limit the trawl fishery. A phased in,
halibut bycatch reduction program,
would provide sufficient time to
establish a baseline of trawl halibut
bycatch under the new rationalization
program and for harvesters to explore
methods (e.g., adjustments to time and/

or area fished, gear modifications) to
reduce both halibut bycatch and bycatch
mortality. By limiting the bycatch of
Pacific halibut in the LE trawl fisheries,
Amendment 21 would control bycatch
and could provide increased benefits to
Washington, Oregon, and California
fishermen targeting Pacific halibut.
Reducing the trawl limit would also
provide more halibut to those who
participate in the directed tribal,
commercial and recreational halibut
fisheries.

Effects of Amendment 20—Trawl
Rationalization

Due to the lack of quantitative data,
an overall comprehensive model was
not feasible. Instead, a set of models
designed to focus on specific issues was
developed. For example, models were
used to: Analyze the effects of the initial
allocation of QS in the trawl IFQ
program; project geographic shifts in
fishery patterns; and illustrate the
potential for reducing bycatch,
increasing target catch, and increasing
revenues. To illustrate the benefits of
the IFQ program, a model projecting the
expected amount of fleet consolidation
in the shore-based non-whiting fishery
was developed. This model illustrates
the potential for the fleet to reduce
bycatch and potentially increase the
amount of target species harvested. This
model is primarily based on bycatch
reduction experiences in the Pacific
whiting fishery and under an Exempted
Fishing Permit carried out in the
arrowtooth flounder fishery. The model
accounts for the fact that trawlers
harvest many species (multiple
outputs). The model also uses fish ticket
data and the data from the recently
completed West Coast Limited Entry
Cost Earnings Survey sponsored by the
NMFS Northwest Fisheries Science
Center. (For the other sectors, similar
models could not be developed because
the appropriate cost data was
unavailable).

Estimates of potential economic
benefits are generated based on the
predicted harvesting practices from the
first step analysis. Because the west
coast non-whiting groundfish fishery is
not a derby fishery, it is expected that
economic benefits will come through
cost reductions and increased access to
target species that arise from
modifications in fishing behavior
(overfished species avoidance). The key
output of this analysis is an estimate of
post-rationalization equilibrium
harvesting cost.

Changes in harvesting costs can arise
from three sources. First, the total fixed
costs incurred by the groundfish trawl
fleet change as the size of the fleet

changes. Since many limited entry
trawlers incur annual fixed costs of at
least $100,000, reductions in fleet size
can result in substantial cost savings. In
other words, a fewer number of vessels
in the fishery will lead to decreased
costs through a decrease in annual fixed
costs. Second, costs may change as
fishery participation changes and no
longer incur diseconomies of scope
(such as the costs of frequently
switching gear for participating in
multiple fisheries). Third, costs may
change as vessels are able to buy and
sell quota to take advantage of
economies of scale and operate at the
minimum point on their long-run
average cost curve (i.e. the strategy that
minimizes the cost of harvesting).

The major conclusions of this model
suggest that (with landings held at 2004
levels), the current groundfish fleet
(non-whiting component) which
consisted of 117 vessels in 2004, will be
reduced by roughly 50% to 66%, or 40—
60 vessels under an IFQ program. The
reduction in fleet size implies cost
savings of $18—$22 million for the year
2004 (most recent year of the data).
Vessels that remain active will, on
average, be more cost efficient and will
benefit from economies of scale that are
currently unexploited under controlled
access regulations in the fishery. The
cost savings estimates are significant,
amounting to 60% of the costs incurred
currently, suggesting that IFQ
management may be an attractive option
for the Pacific Coast Groundfish Fishery.
Assuming a 10% annual return to the
vessel capital investment, estimates
indicate that the 2004 groundfish fleet
incurred a total cost of $39 million. The
PacFIN data indicate fleetwide revenue
at roughly $36 million in 2004, and,
therefore, fleet wide losses of about $3
million occurred in 2004. Based on a
lower 5% return to vessel capital, the
results suggest that the groundfish fleet
merely broke even in 2004; i.e.,
dockside revenues were offset by the
fleet wide harvesting costs. The results
also suggest a switch from the current
controlled access management program
to IFQs could yield a significant
increase in resource rents in the Pacific
Coast Groundfish fishery. For instance,
the analysis finds that the 2004
groundfish catch generated zero
resource rent. Instead, it could have
yielded a substantial positive rent at
about $14 million.

As the model was based on the 2004
fishery, it may be useful to show current
trends in the fishery. In 2004, the
shorebased non-whiting trawl fishery
generated about $30 million in ex-vessel
revenues. But according to cost
estimates discussed above, this fishery
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was at best breaking even or perhaps
suffering a loss of up to $2 million.
Since 2004, shorebased non-whiting
trawl fisheries have increased their
revenues to about $40 million. The
increases in shorebased revenues have
come from increased landings of flatfish
and sablefish and significant increase in
sablefish ex-vessel prices. Sablefish now
accounts for almost half of the trawl
fleet’s revenues. While revenues were
increasing, so were fuel prices. Fuel
costs are about 30 to 40% of the vessels’
revenues. The average 2005—2009
revenues were about $28 million, or 22
percent greater than 2004. The average
2005-2009 fuel price was about $2.81,
70% greater than that of 2004.
Therefore, it appears that 2009 fishery
may not be that much improved over
that of 2004.

Based on the various models, ex-
vessel revenues for the non-whiting
sector of the limited entry trawl fishery
are estimated to be approximately $30—
50 million per year under the preferred
alternative, compared to $22—-25 million
under the no action alternative. This
revenue increase is expected to occur in
a rationalized fishery, because target
species quotas can be more fully
utilized. Currently, in the non-whiting
sector, cumulative landing limits for
target species have to be set lower
because the bycatch of overfished
species cannot be directly controlled.
Introducing accountability at the
individual vessel level by means of IFQs
provides a strong incentive for bycatch
avoidance (because of the actual or
implicit cost of quota needed to cover
bycatch species) and prevents the
bycatch of any one vessel from affecting
the harvest opportunity of others. In
addition, under the preferred
alternative, the non-whiting sector
would have control over harvest timing
over the whole calendar year. Under the
no action alternative, the non-whiting
sector would continue to operate under
2-month cumulative landing limits,
which reduces flexibility within the
period, because any difference between
actual limits and the period limit cannot
be carried over to the next period.
Finally, the ability for vessels managed
under IFQs to use other types of legal
groundfish gear could allow some
increases in revenue by targeting higher-
value line or pot gear caught fish. This
opportunity would mainly relate to
sablefish, which are caught in deeper
water, rather than nearshore species
where state level regulatory constraints
apply. _

The preferred alternative may also
increase ex-vessel revenues of non-
whiting trawl harvesters by changing
their bargaining power with processors

over ex-vessel prices. Under the
preferred alternative, the current 2-
month cumulative limits structure of the
non-whiting trawl fishery would be
replaced with QP that is available for a
year, thereby extending the time horizon
harvesters have to negotiate prices with
processors without losing available
fishing opportunity. The extended
period would give harvesters greater
latitude to hold out for better prices
compared to the no action alternative.
However, it should also be noted that
these negotiations will also be affected
by the availability of target species, as
well as the availability of bycatch.

Costs for the non-whiting sector of the
limited entry trawl fishery are expected
to decrease under the preferred
alternative because of productivity gains
related to fleet consolidation.
Productivity gains would be achieved
through lower capital requirements and
a move to more efficient vessels.
Operating costs for the non-whiting
sector are predicted to decrease by as
much as 60 percent annually. Based on
estimates of current costs, this
percentage decrease represents a $13.8
million cost reduction relative to the no
action alternative.

The accumulation limits considered
under the preferred alternative are not
expected to introduce cost inefficiencies
in the non-whiting sector, provided that
current prices and harvest volumes do
not decrease. However, the preferred
alternative would impose new costs on
the non-whiting sector that would not
be incurred under the no action
alternative. First, a landings fee of up to
3 percent of the ex-vessel value of fish
harvested would be assessed under the
preferred alternative to recover
management costs, such as maintenance
of the system of QS accounts. Second,
new at-sea observer requirements would
be introduced, and vessels would have
to pay the costs of complying with these
requirements, estimated at $500 a day if
independent contractors are hired. The
daily observer cost could place a
disproportionate adverse economic
burden on small businesses because
such costs would comprise a larger
portion of small vessels costs than that
of larger vessels.

The increase in profits that
commercial harvesters are expected to
experience under the preferred
alternative may render them better able
to sustain the costs of complying with
the new reporting and monitoring
requirements. The improved harvesting
cost efficiency under the preferred
alternative may allow the non-whiting
sector to realize profits of $14-23
million compared to $0 or less under
the no action alternative. In addition, a

provision that allows vessels managed
under the IFQ program to use other legal
gear (gear switching) would allow
sablefish allocated to the trawl sector to
be sold at a higher price per pound,
possibly contributing to increased
profits. The imposition of accumulation
limits could reduce the expected
increase in the profitability of the non-
whiting sector by restricting the amount
of expected cost savings, and the costs
of at-sea observers may reduce profits by
about $2.2 million, depending on the fee
structure. However, the profits earned
by the non-whiting sector would still be
substantially higher under the preferred
alternative than under the no action
alternative.

New entrants are likely to face a
barrier to entry in the Pacific Coast
groundfish limited entry trawl fishery in
the form of the cost of acquiring QS (or
a co-op share in the case of the at-sea
whiting sector). This disadvantages
them in comparison to those entities
that receive an initial allocation of
harvest privileges. Small entities may be
particularly disadvantaged to the degree
that they may find it more difficult to
finance such quota purchases. Among
the goals the Council identified for the
adaptive management program was to
use the reserved non-whiting QS to
facilitate new entry into the fishery. In
addition, the Council identified, as a
trailing action, a framework to allow the
establishment and implementation of
Community Fishing Associations as part
of the adaptive management program.
These entities could facilitate entry into
the fishery by leasing QS at below
market rates, thereby leveling the
playing field in terms of costs between
initial recipients of QS and new
entrants.

The incremental effects of the
preferred alternative on buyers and
processors of trawl caught groundfish
are detailed Sections 4.9-4.10 of the
Rationalization of the Amendment 20
Pacific Coast Groundfish Limited Entry
Trawl Fishery DEIS. Even though
processors may have to pay fishermen
higher ex-vessel prices, processors may
see cost savings under the preferred
alternative to the degree that
rationalization allows greater control
over the timing and location of landings.
Processors could use current plant
capacity more efficiently, because
available information suggests that
processing facilities are currently
underutilized. Fleet consolidation in the
non-whiting sector could also provide
cost savings for processors if landings
occur in fewer locations, thereby
reducing the need for facilities and/or
transport. The preferred alternative
would also impose new costs on
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processors that would not be incurred
under the no action alternative.
Processors would be required to pay
some or all of the costs of plant
monitors, who would verify landings.
Similar to at-sea observers, these
monitors would be independent
contractors rather than direct employees
of the processing firm.

In the non-whiting processing
industry, harvest volumes may increase
because of a decrease in constraining
species bycatch and a subsequent
increase in under-utilized target species
catch. This boost in target species catch
may increase utilization of processing
capital and processing activity. (It
should be noted that if under the
current system bycatch has been
underreported, with 100 percent
observer coverage under the new
system, the gains in increased target
catches may be less than expected.)
Consequently, the possibility of capital
consolidation in the non-whiting shore-
based sector may be less than in the
shore-based whiting sector. However,
shifts in the distribution of landings
across ports as a result of fleet
consolidation, industry agglomeration,
and the comparative advantage of ports
(a function of bycatch rates in the waters
constituting the operational area for the
port, differences in infrastructure, and
other factors) could lead to
consolidation in processing activity at a
localized or regional scale and an
expansion in processing activity
elsewhere. To mitigate harm to
adversely impacted non-whiting
shoreside processors, the adaptive
management program provides a
mechanism to distribute non-whiting
QS to processors, thereby ensuring that
some processors receive greater landings
of groundfish than would otherwise be
the case.

As noted above, the preferred
alternative may reduce the power of
non-whiting shoreside processors to
negotiate ex-vessel prices with
harvesters. The larger harvest volume
due to bycatch avoidance may lower
processor average costs, which could
offset the negative effects on non-
whiting shoreside processors of a shift
in bargaining power. In addition, QS
could be purchased by processors over
the long term, thereby increasing
processors’ negotiation power. However,
the accumulation limits included in the
preferred alternative would limit the
ability of processors to purchase
substantial quantities of QS.
Alternatively, the adaptive management
provision could be used to allocate QS
to non-whiting shoreside processors,
thereby providing them additional

leverage when negotiating terms with
harvesters.

The allocation of 20 percent of the
initial shore-based whiting QS to the
shoreside processor portion of the
groundfish fishery would give these
processors more influence in
negotiations over ex-vessel prices and
would tend to offset the gains in
bargaining power for harvesters. For
example, a processor could use QS to
induce a harvester that is short of quota
pounds for a Pacific whiting trip to
make deliveries under specified
conditions and prices. However,
because of a reduction in peak harvest
volume, fewer processing companies
and/or facilities may be necessary to
handle harvest volumes of Pacific
whiting, meaning some companies may
find themselves without enough
product to continue justifying
processing operations of Pacific whiting.
Revenues from harvesting and
processing trawl-caught groundfish are
expected to increase. Total revenue from
non-whiting trawl fisheries was $25
million in 2007. Revenue is expected to
increase 1.1 to 1.6 times in a
rationalized fishery, depending on
bycatch rate reductions and stock status.
Revenue increases are mainly expected
because under rationalized fisheries,
target species quotas can be more fully
utilized. Currently, in the non-whiting
sector, cumulative landing limits for
target species have to be set lower
because the bycatch of overfished
species cannot be directly controlled.
Introducing accountability at the
individual vessel level provides a strong
incentive for bycatch avoidance
(because of the actual or implicit cost of
quota needed to cover bycatch species)
and prevents the bycatch of any one
vessel from affecting the harvest
opportunity of others. Whiting fisheries
are more directly managed through
quotas, and in recent years, by limits on
bycatch. Beginning in 2009, bycatch
limits have been established for each of
the three whiting sectors. For the shore-
based and mothership whiting sectors,
the fishery can potentially close before
the whiting allocation is fully harvested
because a bycatch cap is reached. (The
catcher-processor sector currently
operates as a voluntary co-op and is
therefore better able to coordinate
harvest strategy to avoid reaching
bycatch limits.) However, in general, the
whiting sectors have been able to
harvest their sector allocations. Whiting
vessels could increase revenues due to
improved product recovery as a result of
the ability to better control harvest
timing. As mentioned above, the ability
for vessels managed under IFQs to use

other types of legal groundfish gear
could allow some increases in revenue
by targeting higher-value line or pot gear
caught fish.

Harvester and possibly processor
costs are expected to decrease because
of productivity gains related to fleet
consolidation. Cost savings would be
due to lower capital requirements and a
move to more efficient vessels in the
non-whiting sector. Costs are predicted
to decrease by as much as 60 percent
annually, which based on estimates of
current operating costs would represent
a $13.8 million decrease. Similar levels
of consolidation are expected for
shorebased and mothership catcher
vessels. Proposed mitigation measures
could reduce these costs savings. For
example, a 1 percent quota share
accumulation limit could reduce cost
savings by as much as 20 percent. But
the accumulation limits considered in
the alternatives are not expected to
introduce higher costs at current prices
and harvest volume. The proposed
action would introduce some new costs.
First, up to 3 percent of the value of
landings may be assessed to cover
administrative and management costs.
Second, new at-sea observer
requirements would be introduced and
vessels would have to pay the cost,
estimated at 