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Agenda Item H.1.a

Supplemental Attachment 2
June 2008
ja — The Resources Agency RNOLD SCHWARZENEGGER, Go

State of California -
DEPARTMENT OF FISH AND GAME
OFFICE OF THE GENERAL COUNSEL
| 1418 Ninth Street
Sacramento, CA 95814
¥/ .£8.qo’
{918) 654-3821

March 28, 2008

Magalie R. Salas

Secretary to the Commission

Federal Energy Regulatory Commission
888 First Street, NE

Washington, D.C. 20428

Re:  Notice of Intervention in Proceeding re Preliminary Permit for
California Wave Energy Partners |, LLC’s Centerville OPT
Wave Energy Park Project (Project No. 13075-000)

Dear Secretary Salas:

Enclosed for filing in the above-referenced proceedihg are the California
Department of Fish and Game's Notice of Intervention and accompanying
Certificate of Service. -

If you have any questions regarding theée documents, please feel free to contact
Steven M. Ingram at (916) 651-7401.

Yours sincerely,

" Ann S. Maicolm

. General Counsel
California Department of Fish and Game

Enclosures



BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION

UNITED STATES OF AMERICA

In the Matter of the Application of

CALIFORNIA WAVE ENERGY
PARTNERS L, LLC

For a Preliminary Permit for the Centerville
OPT Wave Energy Park Project located in
the Pacific Ocean in Humboldt County,
California, southwest of the town of Eureka

PROJECT NO. 13075-000
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NOTICE OF INTERVENTION

CALIFORNIA DEPARTMENT OF FISH AND GAME

ANN S. MALCOLM
General Counsel

STEVEN M. INGRAM
Senior Staff Counsel

Attorneys for

California Department of Fish and Game
1416 Ninth Street, 12" Floor
Sacramento, CA 95814

Telephone:  (916) 654-3821
Facsimile:  (916) 651-7643



BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION

UNITED STATES OF AMERICA

)
In the Matter of the Application of )
. )
CALIFORNIA WAVE ENERGY )
PARTNERS L, LLC )

) PROJECT NO. 13075-000
For a Preliminary Permit for the Centerville )
OPT Wave Energy Park Project located in )
the Pacific Ocean in Humboldt County, )
California, southwest of the town of Eureka )

)

NQTICE OF INTERVENTION
" CALIFORNIA DEPARTMENT OF FISH AND GAME

The California Department of Fish and Game (“CDFG™) is the agency within the
State of California with jurisdiction over the state’s fish, wildlife, and plant species and
natural communities. CDFG is responsible for the maintenance, managcmcnt,- and
protection of fish, wildlife, and plant species for their intrinsic and écological value as
well as for recreational, commercial, scientific, and educational uses. As the state
regulatory agéncy with jurisdiction over California’s fish, wildlife, and plant specie‘s,
CDFG has an interest in and right to participate in this proceeding.

Pursuant to Section 385.214(&)(2) of Title 18 of the Code of Federal kegulations,
CDFG here‘t;y provides notice that, as the designated fish and wildlife agency for the

State of California, it is intervening as a party in the proceeding before the Federal



Energy Regulatory Commission (“FERC”) on the application of California Wave Energy
Partners I, LLC for a Preliminary Permit for the Centerville OPT Wave Energy Part
Project located in the Pacific Ocean in Humboldt County, California, south\;vest of the
town of Eureka (Project No. 13075-000).

FERC issued its Notice of Application Accepted for Filing and Soliciting Motions
to Intervene, Protests, and Comments on January 30, 2008. CDFG has sixty (60) days
from that date to file this Notice of Intervention. CDFG has met that deadline, and
CDFG’s Notice of Intervention is thus timely.

Service of process and other communications concerning this proceeding should
be directed to:

- Steven M. Ingram
Senior Staff Counsel
Office of General Counsel
California Department of Fish and Garne
1416 9" Street, 12® Floor
Sacramento, CA 95814

The Notice and Application in this proceeding do not provide adequate
information for CDFG to assess the potential impacts of the project on the resources
under CDFG’s jurisdiction at this time. For this reason, CDFG rcspectfuliy reserves the
right to comment on potential project imPactS as additional information is provided
during this proceeding.

, ' Respectfully submitted,
paTE: __3/38 [0 -4/%———-

: ANN S. MAL.COLM
General Counsel
STEVEN M. INGRAM

Senior Staff Counsel
California Department of Fish and Game




BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION

UNITED STATES OF AMERICA

In the Matter of the Application of

CALIFORNIA WAVE ENERGY
PARTNERS I, LLC

PROJECT NO. 13075-000
For a Preliminary Permit for the Centerville
OPT Wave Energy Park Project located in
the Pacific Ocean in Humboldt County,
California, southwest of the town of Eureka
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CERTIFICATE OF SERVICE
I hereby certi.fy that I have this day served, by first class mail or electronic mail, the
California Department of Fish and Game’s Notice of Intervention, cover letter to
Secretary Magalie R. Salas, and Certificate of Service upon each person designated on
the official service list compiled by the Federal Energy Regulatory Commission in the

above-captioned proceeding.

2 /28/o8 %L/.QJ M

DATE GAIL S. TURNER




Mr. Dan Hytrek

National Oceanic and Atmospheric Administration
501 W. Ocean Blvd., Suite 4470

Long Beach, CA 90802

Mr. David King White

National Marine Fisheries Service
777 Sonoma Avenue, Suite 325
Santa Rosa, CA 95404

Mr. George Taylor

California Wave Energy Partners I, LL
1590 Reed Rd :
Pennington, NJ 08534-5010

Mr. Charles F Dunleavy

California Wave Energy Partners I, LLC
1590 Reed Rd :

Pennington, NY 08534-5010

Ms. Marija Vojkovich

- Marine Region

California Department of Fish and Game
20 Lower Ragsdale Drive, Suite 100
Monterey, CA 93940

Ms. Becky Ota

Marine Region, Belmont Field Office |
California Department of Fish and Game
350 Harbor Blvd.

Belmont, CA 94002

Ms. Annie Manji

Water Branch :

California Department of Fish and Game
830 S Street

Sacramento, CA 95811
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May 14, 2008

1 ——

Randall B. Luthi

Director

Minerals Management Service

U.8. Departmerit of Interior

1849 C Street, NW

Washington, D.C. 20240 : .

Joseph T. Kelliher

Chairman _

Federal Energy Regulatory Commission
888 First Street, NE

Washington, D.C. 20426

Re: Offshore ocean energy development and license procesées
Dear Director Luthi and Chairman Keliiher:

The State of California has a significant interest in the development of renewable energy
facilities off our coastline. | am submitting the following comments regarding your

respective agency's permitting processes for offshore ocean energy development in

California waters. These ‘comments were prepared with input from the staff of the !
following departments and commissions: :

California State Lands Commission
California Department of Fish and Game
Califomia Ocean Protection Council
California Coastal Commission
California Public Utilities Commission
California Energy Commission

. California has a goal of producing 33 percent of its electricity from renewable sources by

2020. Currently, we obtain approximately 11 percent of our electricity from wind, solar,
geothermal and biomass resources located on land. Similar to our Oregon and
Washington neighbors, California Is interested in ocean energy as a potential'new
source of electnuty that will contribute to the economic development of our coastal
communities. -

1416 Ninth Street, Sulte 1311, Sacramento, CA 95814 Ph. 916.653.5656 Fax 916.653.8102 .http://resources.ca.gov

Baldwin Hlils Conservancy - California Bay-Deite Autharlty - Cafflornia Coastal Commission « Callfernia Coasto! Conservancy - Californla Conservation Corps )

California Tahoa Conzervancy « Coachella Valiey Mountolns Conservancy » Colorado River Board of California « Delfta Protection Commission - Department of Boating & Waterways

T

Dcpanmml of Consarvation + Departmunt of Fish & Gome * Dapartment of Forestry & Fire Protection « Department of Parks & Recraation

Daparrmem of Water Resources - Energy Resources, Conseryation & Developinent Commission + Notive American Herltage Commission « San Diego River Con.lervanty

Sar Francisco Bay Conservation & Deve!bpménr Commission + San Gabriel & Lower Los Angeles Rivers & Mountains Conservancy = San Jooguln RIver Condervancy ~ @ B
Santo Monlco Mountains Conservancy * Sietra Nevada Conservancy » Stote Londs Commlision » Wiidlife Conservation Board
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Director Luthi
Chairman Kelliher
May 14, 2008
Page 2 of 3

Nevertheless, the process for permitting and licensing ocean energy development has
raised significant concerns. Eight projects were proposed for California’s state marine
‘waters in the last year, and three of these received preliminary permits from FERC in
February and March 2008. As the state agencies responsible for overseeing these
projects, we are particularly concerned by conflicting federal authorizations, the lack of a
clear process to involve local governments and stakeholders,-and the potential that the
process that may not address all potential project impacts. )

We are committed to working with MMS and FERC to ensure this new energy source
can be implemented in an effective, efficient, and environmentally acceptable manner.
We offer the following suggestions to help achieve these goals: -

1. Develop an agreement between FERC and MMS to clarify how the permits can
be Issued in a coordinated and consistent manner.

Both agencies are currently pursuing separate licersing processes for ocean
energy projects. These policies are significantly different and often inconsistent.
Where project areas overlap FERC and MMS jurisdictions, such as Pacific Gas &
Electric Company's (PG&E) WaveConnect project, there needs to be clarification
about authorized activities. :

2. Formally Incorporate federal consistency provisions of the Coastal Zone
Management Acft and other state regulatory requirements into license
processes.

- Activities that will likely affect the land, water uses and natural resources of
California's coastal zone are subject to Coastal Zone Management Act (CZMA)
consistency review by the-California Coastal Commission (CCC)-and possibly the
San Francisco Bay Conservation and Development Commission (BCDC).
Ocean energy projects may aiso be subject to other state regulatory
requirements, including, but not limited to, a lease for the use of state tidelands
from the State Lands Commission and fill and discharge permits from the state’s
Regional Water Quality Control Boards. These requirements should be formally

_incorporated into FERC and MMS policies and adequate time reserved for state
review of license applications.

3. Recognize state marine management goals, and address those goals during

the licensing processes.
The state's marine management goals address issues such as development of
marine protected areas, protection of sensitive habitats, and displacement of
commerclal and recreational fishing. These goals are often developed through
.extensive stakeholder processes and should be recognized in wave energy. siting
discusslons. Furthermore, early dialogue with state and federal agencles, local
governments, and the general public Is recommended to avoid inappropriate
project siting and allow commupnity input on project development.

3



Director Luthi
Chairman Kelliher
May 14, 2008
Page 3 of 3

4. Limit permits to pilot-scale projects until baseline information is gathered and
cumulative impacts are adequately addressed.

Scientific and environmental baseline information must be gathered prior to the
implementation of commercial-scale projects. This data is critical to determining
if the projects are negatively impacting the state’s marine and coastal resources.
In addifion, FERC and MMS need to thoroughly address the cumulative impacts
of these proposals before moving forward with large scale commercial licensing.
This assessment will be critical to determining the impacts of these projects
locally, and on a region-wide scale. ’

The State of California is committed to working with FERC and MMS regarding the
development of wave and tidal energy technology to ensure it meets our renewable
energy, coastal community, and marine resource goals. We look forward to working with
your agencies to meet these mutual goals. ' '

Sincerely,

. Mike Chrisman
Secretary for Resources

Cc: Ms. Maureen Bomholdt, MMS
Ms. Ann Miles, FERC
Mr. Brian Baird, California Resources Agency
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. STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Govsmor

CALIFO.RNIA STATE LANDS COMMISSION PAUL D, THAYER, Exaculive Officar

100 Howea Avenue, Sulte 100-South (916) 574-1800  FAX (516) 574-1810
Sacramento, CA 95825-8202 Relay Service From TDD Phone 4-800-735-2929
from Voice Phone 1-800-736-2022

Contact Phone: (916) 5741879

Filed Electronlcaily 12/14/07
Contact FAX: (916) 574-1925

December 14, 2007
File Ref: Docket No. PL08-1-000

Ann Miles

Federal Energy Regulatory Commission
888 First Strest, N.E.

Washington, DC 20426

Dear Ms, Mlles:

Subject: Federal Energy Regulatory Commisslon’s Pollcy Statement of
November 30, 2007 on Condltloned Licenses for Hydrokinstlc Projects

5 Staff of the Calffornla State Lands Commisslon (CSLC) has recelved a copy of
the Federal Energy Regulatory Commission's (FERC) Policy Statement {Pollcy) for
conditioned licenses.

For your Informatlon, the State acquired soverelgn ownershlp of all tide and
submerged lands and beds of navigable waterways upon its admisslon to the United
States In 1850. Such lands Includs, but are not.limited to, the beds of more than 120
navigable rivers and sloughs, nearly 40 navigable.lakes, and the three-mlle wide band
of tide and submerged land adjacent to the coast and offshore Islands of the State. The
State holds these lands for the benefit of all the people of the State for statewlde Publlc
Trust purposes which Include, waterborne commerce, navigatlon, flsherles, water-
related recreation, habitat preservation, and open space, The State's soverelgn
Interests are under the jurlsdiction of tha CSLC.

Before the CSLC can lssue any lease, permit or other entitlement for use of State
larids, review for compliance with the Californla Environmental Quality Act (CEQA) must
be completed. The terms of CEQA may be found In the Callfornla Public Resources
Cods (PRC), Sectlons 21000 et seq., and in the State CEQA Guldellnes, Californla
Code of Regulatlons, Title 14, Sectlons 15000 et seq. No proposed project will be
considered untll the requirements of CEQA have been met. Addltionally, If the
application (copy enclosed) Involyes lands found to contaln "Significant Environmental
Values” within the meaning of PRC Sectlon 6370, consistency of the proposed use with
the Identifled values must also be determined through the CEQA revlew process.
Pursuant to its regulatlons, the CSLC may not Issue a lease for use of "Significant
Lands" I such use is detrimental to the Identifled values.
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Page 2

Most leases, permits or other entitiements for projects in California require
approvals from many other public agencles. For the majorlty of projects that involve
lands under the Jurisdiction of the CSLC, the CSLC [s the Lead Agency (the public
agency with the principal responsibility for carrying out or approving a project) under the
CEQA; Other times, the CSLC may act a Responsible and/or Trustee Agency under
the CEQA far any and all projects that could diractly or indirectly affect soverelgn lands,
their accompanying Public Trust resources or uses, and the public easement in

navigable waters.

CSLC staff understands that if a preliminary permlt or conditlonal licenss Is
issued by the FERC for new hydrokinetic projects subject to the "Conditioned Licenses”
Palicy, the permit or lcense does not authorlze the placement or construstion of
improvements within federal water or on State soverelgn lands. The placement of any
wave conversion or hydrokinetic device on State soversign land will require the prlor
authorlzation of the CSLC. Additionally, eny proposed use or co-location of existing
facilities, such as a wastewater discharge pipsline located on lands subject to the
leasing Jurlsdiction of the CSLC, will also requlre the prior authorization of the CSLC.

It would be appreclated if FERC would notlfy CSLC staff when FERC beglns.lts
review of appllcations for prellminary permits or conditicnal licenses for projects that
may be located offshore Callfornla. Please contact Susan Young, Public Land
Management Speclalist, at (916) 574-1878 should you have any questions regarding
the CSLC’s |urisdiction or application process.

Singerely, '
1 . § ’ i RI—DA
B Q&Q%&L hi
nd Management Pivision

cc.  Susan Young

Enclosure




mgmmmw ARNOLD SCHWM. GGER, Governor
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http:/ fwww.dfg.ca_gov
Director's Office

1416 Ninth Street”
Sacramento, California 85814
(916) 653-7667

December 14, 2007

Kimberly D. Bose, Secretary

Federal Energy Regulatory Commission
888 First Street, N.E.

* Washington, DC 20426

Cqmments by California Department of Fish and Game on Federal Energy
Regulatory Commission Policy Statement on Conditioned Licenses for

' Hydrokinetic Projects, Docket No. PL08-1-000

The California Department of Fish and Game (CDFG) has reviewed the above-
referenced Policy Statement‘the Federal Energy Regulatory Commission (FERC) -
issued on November 30, 2007. CDFG respectfully submits its comments on the Policy

Statement below.

 Pllot Project Licenses _

Acogrding to FERC, Fhe.PoIicy Statement is "part of its ongoing effort to establish
a regulatory climate thét supports the Qevelopme-nt of innovative [hydrokine'ﬁc projects].”
To that end, under tﬁe policy FERC describes In the Policy Statement, FERC would
issue a "condiioned license” for new hﬁmkinetic projects.

ltis CDFG's understanding that the “conditioned license” is different from the
- “pliot project license” described earller in the 'Pc;licy Statel;nent based on the description

of that license. For exampl'e. pilot pr’njéct licenses wbuld have a short term of five years

Conserving California’s WildTife Since 1870




Kimbedy D. Bose
December 14, 2007
Page 2

or less and “include a standard condition requirmg project alteration or shutdown in the
event of an unacceptable environmental effect” By contrast, the Policy Statement does
not state that conditioned Iicenses will have a term and, according to FERC, the
issuance of such licenses will not have any environmental effects. It would be useful for

FERC to confirm a proiect pilot license is different from a conditioned license.

Authorizations Under the Natural Gas Act

As FERC explains in its Policy Statement, FERC's procedural mddei for
conditioned licenses is the authorizations it has issued to construct liquefied natural gas
(LNG) facilﬂies under the Natural Gas Act (NGA). .Ostensibly. FERC would issue a
conditioned license under the Federal Power Act.(FPA) which has substantive and
procedural requirements different from those in the NGA. FERC should explain or
otherwise confirm that the pro'wdure .it uses udderthe NGA to authorize LNG facilities

wiil satisfy any requirements under the FPA that apply to hydrokinetic projects.

Process for Issulng Conditioned Licenses

FERC states that "fit] will, in approprate cases, issue [conditioned licenses].”
However, it _does_ not identify the critei'la It will follow in makln_g that determination other
than promising to strictly scrutinize applications. In addition, the Policy Statement
contains almost no Information on the process an applicant will need to follow to apply

for and obtaln a conditioned license and the procéss FERC will follow in reviewing the -




—l
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Kimberly D. Bose
December 14, 2007
Page 3

application and issuing a conditioned license, when “appropriate.” At most, It appears
that the applicant would file an application under FERC's normal license process and
FERC would determine whether to issue a oonditione_d license for the project. The
absence of such detail makes it difficult for interested parties to provide meaningful
comments on FERC's proposed policy. FERC should fully describe the conditioned

license process it envisions in a new or revised staternent and allow interested parties

| an opportunity to further comment on its proposed policy based on that addltional

information.

Benefits of Conditioned License
FERC identifies three reasons to allow conditioned licenses for hydrokinetic

projects: 1) issuing such licenses will not have any environmental Impacts; 2) such

- licenses will not diminish thé authority of the states and federal agencies; and 3) the

proposed conditioned license procedure is suitable for demonstration projects.

Assuming this i$ correct, the same is true for FERC's other major license

. processes. F‘urthér, the oén'ditioned license process could actually be less beneficlal,

primarily to the applicant, than a process similar to the integrated license process

available for hydropower projects. [n general, under that process, the applicant and

state and federal resource agencies are able to work together fo identify potential

environmental bmblems assoclated with the project early in the license process, which

allows the applicant to modify the project, as necessary. Under the conditioned license
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process, the applicant might not become aware of such problems untll it applies for its
state and federal authorizations, which .Iikely will be after it has developed its project
proposal and submitted that to FERC as part of its coriditioned license appilcaﬂon,
assuming that will part of thé conditioned license process. This could delay state and
fed'eral_ authorizati'ons, which would be ;Jontrary to one of the principal goals of

conditioned licenses.

FERC did not state that a conditioned license wiIi secure an applicant's “right” to
develop its hydrokinetic ;I)roject over a competing applicant that obtained its license later .
in time. However, if that would be the case, the same *first in time, first in right” benefit
would accrue if the appliwﬁ obtained a preliminary permit from FERC. Again, FERC
should confirm whether such a.permit is available for hydrokinetic projects anq, if so,
explain how the oondiﬁor;ed license would be of greater benefit than a preliminary
permit.

In relation to the third benefit described above, FERC stated that the conditioned
license process would improve applicants’ ability to obtain financing of demonstration
projects. FERC dld nof sup_port this conclusion \\.dth any evidence. In fact, It is possible

" that investors will be unwilling to ﬂnénog demonstration projects without some
a@rance that the applicant will be able to obtaln the necessary state and federal

authorizations for the project Under the conditioned Ii'cgnse process, that would not

occur until sometime after the conditioned llcense is issued. Conversaely, if an appllcant

uses a conditioned license as the basis to secure financing and commencs non-
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construction activities related to the project, the applicant and Investors will incur some
risk of having to start the entire process over again after the agencies complete a

compréhensive environmental consultation and review. That would be analogous to

taking a shortcut only to make the jouney twice as long.

Need for a Conditioned License -

According to FERC, a conditioned license would allow the licensee to complete
work on its hydrokinetic project that does not involve construction.  FERC should
provide examples of such non-construction activities so interested parties can confirm

that they will not have any environmental effects. It should also explain the baéis an

- applicant woﬁld need a license from FERC t.o'oomplete such non-construction activities

in the first place. Finally, FERC should.make clear whether conditioned licenses will be
available only for “demonstration”™ hydrokinetic projects or hydroldnetic projécts, in

general.

Compllance with the Administrative Procedure Act {APA)

FERC has promulgated its license processes for'hydropower projects as

regulations in accordance with the APA. FERC describes the proposed process for

hydrokinetic projects as a "license process” and the authorization as a “conditioned
llcense.® FERC should ekpléln whether it intends to Implement its proposed policy by

promulgating new regulations as it did for the licensing of hydropower projects, or
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Marija Vojkovich

California Department of Fish and Game
20 Lower Ragsdale Drive, Suite 100 .
Monterey, CA 93840 :

Becky Ota

California Department of Fish and Game
350 Harbor Boulevard

Belmont, CA 94002

Stephen Puccini

Callfornia Department of Fish and Game
1416 Ninth Street, 12th Floor
Sacramento, CA 95814

Annie Manji _

Californla Department of Flsh and Game
B30 S Street '

Sacramento, CA 95811




State of California - The Resources Agency ARNOLD SCHWARZENEGGER, Governor

DEPARTMENT OF FISH AND GAME

http:/ /www.dfg.ca.qov

Headquarters
1416 9" Street
Sacramento, CA 95814
(916) 445-0411

November 1, 2007

Kimberly D. Bose

Federal Energy Regulatory Commission
888 First Street, NE

Washington, DC 20426

Dear Ms. Bose:

The California Department of Fish and Game (Department) has reviewed the Federal
Energy Regulatory Commission’'s (FERC) Proposed Licensing Process for Hydrokinetic
Pilot Projects: A Framework for Discussion. The document identifies the criteria for a
pilot project, the six-month application process, and the process for post application
approval. The Department appreciates this opportunity to comment on the above-
referenced document.

As trustee for the State’s fish and wildlife resources, the Department has jurisdiction

over the conservation, protection, and management of fish, wildlife, native plants, and ~
habitat necessary for biologically sustainable populations of those species. In this =
capacity, the Department administers the California Endangered Species Act, the

Native Plant Protection Act, and other provisions of the California Fish and Game Code

that afford protection to the State's fish and wildlife trust resources. Pursuant to our
jurisdiction, the Department has the following concerns, comments, and

recommendations regarding the Proposed Licensing Process.

The Department will be involved in the licensing process for hydrokinetic pilot projects
and wants to be able to participate fully. However, the Department has not been
notified about FERC meetings, workshops, or draft documents. It appears that we are
out of the communication stream for this very important process. The additional
workload to fully participate in the process will also put a strain on existing staff.
Therefore, early notification is necessary for adequate review and comment on permit
applications, the licensing process, and other documents.

We understand that FERC is committed to streamlining the licensing process for pilot
hydrokinetic energy projects. However, the timeline for reviewing permit applications
outlined in the Framework for Discussion document (30 days) is too short for the
Department to provide a thorough response. Given the amount of information that an
applicant is required to supply, Department staff will need more than thirty days to
review the applications and provide comment.

Conserving California’s Wildlife Since 1870



Lastly, in reviewing the proposed licensing process, there are a number of problems
with specificity. We need more information on specific terminology, concepts, and
procedures discussed in the document to be able to do our job as a trustee agency.

We thank you for the opportunity to provide comments and look forward to coordinating
and working with FERC in the future. As always, Department personnel are available to
discuss our comments, concerns, and recommendations in greater detail. If you have
any questions or need further clarification please contact Ms. Becky Ota, Senior
Environmental Scientist, Marine Region, at telephone (650) 631-6789.

Sincerely,

John McCamman
Acting Director
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STATE o F CALIFORNIA ARNOGLD SCHWARZENEGGER, Governor

May 24, 2007

Mary Boatman, Programmatic EIS Coordinator
Alternative Energy and Alternate Use Program
Minerals Management Service

Argonne Natlonal Laboratory EVS/900

9700 South Cass Avenue

Argonne, lllinols 80439

Dear Ms. Boatman,

Thank you for this opportunity to provide comments on the Mineral Management Servics's
(MMS) Draft Programmatic Environmenta! impact Statement for the Alternative Energy and
Alternate Use of Facilities on the Outer Continental Shelf (draft Programmatic EIS).

In September 2008, the Governors of Califoria, Oregon, and Washington established the West
Coast Govemors' Agreement on Ocean Health. This agreement is a pledge by the three
govemors to work tocgether to advance goals such as ensuring healthy ocean ecosystems,
reducing Impacts of offshore development, and fostering sustainable economies of coastal
communities. The agreement also underscores the importance of managing activities that affect
our oceans to account for the relationships among all ecosystem components, including
humans and nonhuman specles and the environment In which they live. The three states are
currently collaborating on a reglonal action plan to address critical ocean and coastal protection
and management [ssues, Including the development of renewable energy projects.

Callfornia currently recelves approximately 11 percent of its electricity from wind énergy,
geothermal resources and biomass sources located on land. As we look out to 2030, renewable
energy could account for 33 percent or more of our slectricity. Within that goal, energy from
ocean waves is under serious consideration by the California Energy Commission's (CEC)
research and development program and our investor-owned utilities have indicated possible
interest as well. The CEC is in the final stages of preparing an ocean energy resource
assessment for Callfomia. In addition, within the next few months, the California Ocean
Protection Councll will collaborate with the CEC on a study Investigating the potential impacts to
the marine environment resulting from acean energy projects. Because of the potentlal for new
altemative energy production in the California Outer Continental Shelf (OCS), we belleve that
the 'no action' alternative provided in the draft Programmatic EIS is not an appropriate or viable
altemnative for California.
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Further, the draft Programmatic EIS focuses on potential altemative energy development that
may be Initiated in the next five to seven years as well as potential alternate uses of offshore
facllitles in the same time frame. Because Callfornia's pianning horizons for both atternative
energy development and alternate uses of offshore facilities Is well beyond seven years, we
encourage the MMS to begin planning for long-term and large-scale projects. For example,
there are currently twenty-three oil and gas platforms operating in the Califomla QCS but to our
knowledge no oll company has Immediate plans to decommission any of these platforms. Public
discussions regarding the altemative uses of decommissioned oll and gas platforms, be it
creating artificlal reefs, estabiishing aquaculture, or other uses are Just beginning In Caiifornia
and often have been contentious. Under current law, these facilities are required to be
removed upon termination of oll and gas extraction.

The Energy Policy Act of 2005 created an environment where the MMS has energy facility siting
authority in the Exclusive Economic Zone while the Federal Energy Regulatory Commission
(FERC) retains authority for siting within the Territorlal Sea. In addition, the historic permitting
and licensing processes developed under the Outer Continental Shelf Lands Act and the
Federal Power Act, administered by the MMS and FERC respectively, do not appear to have
much in common. In order to foster the renewable energy technology and Industry, we urge the
MMS to work with FERC to develop a process that makes permitting and licensing under the
two agencles as conslstent and seamless as possible.

While much Is known about the technology and sffects of oil and gas development, little Is
known about the tachnalogy and effects of altemativé energy development on the OCS.
Undoubtedly, much of this knowledge will be obtalned through NEPA studies for individual
projects. However, this does not preclude the need for research on new alternative energy
technology or the alternate uses of OCS facliities. It is also important once the locations of
potential new altemative energy or altemate use projects are identified, that the cumulative
impacts from these projects be assessed.

If you should have any questions regarding our comments, please contact Assistant Secretary
for Ocean and Coastal Policy Brian Baird. Brian can be reached by e-mail at

brian@resources.ca.qov or by phone at (916) 657-0198.

We appreciate the leadership that the MMS has demonstrated in locking to the OCS as a
source of renewable energy and we look forward to working with the agency as It develops an
Altemate Energy-Related Use Program for the OCS.

Sincerely,
“Mike Chrisman

Secretary for Resources -

cc. The Honorable Dirk Kempthome,
Secretary of the Interior :

ey

S —
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MMS Alternative Energy and Alternate Use Programmatic EIS
Argonne National Laboratory

9700 S. Cass Avenue, EVS/300

Argonne, IL 60439

SUBJECT: OCS ALTERNATIVE ENERGY AND ALTERNATE USE
PROGRAMMATIC EIS

Staff of the California State Lands Commission (CSLC) has reviewed the Draft
Programmatic Environmental Impact Statement {EIS) for the above referenced
proposed project. Based on this review, we offer the following comments.

By way of background, the State of California acquired sovereign ownership of ali
tidelands and submerged lands and beds of navigable waterways upon its admission to
the United States in 1850. The State holds these lands for the benefit of all people of
the State for statewide Public Trust purposes, which include waterborne commerce,
navigation, fisheries, water-related recreation, habitat preservation and open space.
The State’s sovereign ownership includes a three-mile wide band of tide and
submerged land adjacent to the coast and offshore islands of the State. The landward
boundaries of the State's sovereign interests are often based upon the ordinary high
water marks of these waterways as they last naturally existed, prior to artificial
infiluences which may have altered or modified the shoreline characteristics. Such
boundaries may not be readily apparent from present day site inspections. The State's
sovereign interests are under the jurisdiction of the CSLC.

The facts pertaining to the project, as we understand them, are these:

The Energy Policy Act of 2005 delegates to the United States Department of the
Interior (DOI) discretionary authority to grant leases, easements, or rights-of-way for
activities on the U.S. Outer Continental Shelf (OCS) for the development and support of
energy resources other than oil and gas and to allow for alternate uses of existing
facilities on the OCS. This authority is to be exercised by the Minerals Management

) Service (MMS), a bureau of the DOI. A new program within MMS is in the process of

being established to oversee these new operations on the OCS. It will be known as the
OCS Alternative Energy and Alternate Use Program. The projects to be considered
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under the Program include, but are not limited to, offshore wind, wave, ocean current,
and solar energy capture technologies. The technology of generating hydrogen using
the energy captured from one of the above alternative resources on the OCS and
transporting the hydrogen to the shore is also included among the OCS Program
projects. MMS was also given jurisdiction over other projects that make alternate use of
existing oil and natural gas platforms in Federal waters. Alternate uses of these
facilities may include, but would not be limited to, offshore aquaculture, research,
education, recreation, support for other offshore operations and facilities, and
telecommunications. The Draft Programmatic EIS only addresses those projects
anticipated to be pursued within the next five to seven years.

After review of the information contained in the Draft Programmatic EIS, it is
possible that some of the alternative energy projects or their components (including
pipelines, conduits, or cables) may extend onto State-owned sovereign lands in the
Pacific Ocean. A lease from the CSLC is required for any portion of a project extending
onto State-owned lands under its jurisdiction. The CSLC has issued right-of-way leases
in conjunction with existing OCS platforms. Alternate use of these platforms may
require amendments to the existing CSLC leases. The Draft Programmatic EIS does not
contain sufficient information to determine whether any of the projects to be considered
encroach onto sovereign lands under the jurisdiction of the CSLC. Please provide
detailed plans of specific projects at such time as they are available so that the CSLC
can make an accurate determination as to its jurisdiction.

In addition, the Draft Programmatic EIS does not contain project specific
information or analysis as required by the California Environmental Quality Act (CEQA).
Therefore, any projects developed within the CSLC's jurisdiction will be subject to
additional environmental review. Standards for this review are set forth in the CEQA,
the State CEQA Guidelines, and the Public Resources Code.

Questions concerning the CSLC's jurisdiction may be directed to Colin Connor,
Assistant Chief, Land Management Division at (916} 574-1241. You may contact Scott
McFarlin, Environmental Scientist, at (916) 574-1310 to discuss environmental review.

Sincerely,

JIwima (5, [Franed”

Marina R. Brand, Assistant Chief
Division of Environmental Planning
and Management

cc: Colin Connor, CLSC
cc: Scoft McFarlin, CLSC



STATE OF CALIFORNIA—THE RESQURCES AQENCY AKNOLD SCHWARZENEGGER, GOrEanol

ALIFORNIA COASTAL COMMISSION

45 EREMONT, SUITE 1000

AN FRANCISCO, CA 94105- 2219
.OICE AND TDD (415) $04- 3300
FAX (415) 904- 5400

May 21, 2007

Maurcen Bomholdt

MMS Alternative Energy & Alternate Use Programmatic EIS
Argonne National Laboratory EVS/900

9700 S. Cass Ave.

Argonne IL 60439

RE: Comments on Draft Programmatic Environmental Impact Statement (PEIS) for

Alternative Energy Development and Production and Alternative Use of Faclhtxes on the

Outer Continental Shelf

VIA E-MAIL AND FACSIMILE

Dear Ms. Bornholdt:

Thank you for the opportunity to comment on the above referenced Draft PEIS, The issues -
described in the document are of great interest to California, as we have some areas with high
potential for offshore alternative energy use, potential for re-use of existing structures, and a
commitment to support the use of environmentally appropriate renewable resources in the state.
However, we have a number of concerns about the PEIS as currently presented, as explained in
the comments below

We previously provided comments in a February 27, 2006, letter on the MMS Advanced Notice
of Proposed Rulemaking on Alternative Energy-Related Uses on the Quter Continental Shelf.
That letter recognized the potential benefits of offshore alternative energy facilities, but also
identified a number of concerns about the potentially extensive impacts associated with such
facilities. It expressed the Coastal Commission’s concerns about the potential conversion of
offshore oil and gas platforms to other uses and noted that the Commission has routinely
required that oil and gas infrastructure be removed from the ocean at the end of its operating life.
The letter also noted our concems about “rigs-to-reef” proposals, based on inconclusive science
about the role of such structures as habitat. We recommended that “rigs-to-reef” conversions not
be allowed, but that if such conversions are permitted, they be allowed only aftcr case-by-case
réview and be placed in fully protected status (i.c., no fishing zones) until more conclusive
science is available about their role in the occan ecosystem. Finally, the letter expressed our
serious concerns about converting these platforms into aquaculture facilities. This type of -
conversion would likely result in significant adverse effects due to biological and-chemical
pollution, use conflicts with commercial and recreational fishing, and introduction of non-native
species and their accompanying problems into coastal waters, We continue to be concerned

) about these issues as well as several others, and, as noted below, the current PEIS does not

: provide information adequate to address these concerns,



From: ocsenerqywebmaster@anl.qov

To: mail_ocsenergyarchives; ocsenergywebmaster@anl.qov;
Subject: OCS Alternative Energy and Alternate Use Programmatic EIS Comment 80106
Date: Monday, May 21, 2007 6:38:10 PM

Attachments: Comments_on_MMS_Draft_PEIS_for_OCS_Alt_Energy_80106.pdf

Thank you for your comment, Tom Luster.

The cormment tracking number that has been assigned to your comment is
80106. ce the comment response document has been published, please refer
to the comment tracking number to locate the response.

Comment Date: May 21, 2007 06:39:29PM CDT/

OCS Alternative Energyand Alternate Use Pr/o{rammatic EIS
Draft Comment: 80106

First Name: Tom
Last Name: Luster
Organization: California Coastal Co
Address: 45 Fremont Street #2000
City: San Francisco

State: CA /
Zip: 94105

Country: USA

Email: tluster@coastal.ca.gov

Energy.pdf

Comment Submitted:
Comment letter attached.

Questions,/about submitting comments over the Web? Conta&'us at:
ocsenergywebihaster@anl.gov or call the OCS Alternative Energy and Alternate
Use Programmatic EIS Webmaster at (630)252-6182.
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We have provided two sets of comments below — first, several general concems about the
document, followed by comments on several specific issue areas. Briefly, our main comments

about the document are:

The PEIS does not provide adequate information to serve as the basis for the proposed
permitting and regulatory program that would be developed to authonze these OCS
activities. We recommend that decisions regarding proposed alternative uses of the OCS
continue to be made on a case-by-case basis until additional information can be developed to
support such a program. Alternatively, we recommend that any program arising from the
PEIS be used only to permit and regulate pilot-scale proposals.

The PEIS’s definitions of impact levels (i.e., “negligible,” “minor,” “moderate,” or “major™)
do not match many of the impacts described in the document — that is, a number of impacts
described in the document that should be considered “major” are described only as being
“negligible” to “moderate.”

The PEIS identifies project-related impacts and describes mitigation measures that could be
required to avoid or reduce those impacts. However, unless the measures are required, their
effectiveness in avoiding or reducing project-related impacts is questionable. The PEIS also
needs to evaluate more extensively possible mitigation measures such as avoiding putting
facilities in certain habitats (e.g., avoid all hard bottom habitat, kelp beds, etc.) and selecting
preferred designs for vanous facilities due to their having few or less severe impacts than

other deslgns

These concemns are described in more detail below. We have also provided comments on several
specific issue areas, including proposed re-use, noise in the marine environment, aquaculture,
¢ffects on birds, and others.

General Comments on PEIS

Proposed Action and Alternatives: Scction 2 of the document briefly describes.three
possible alternative actions that would result from this PEIS review: (1) develop a permitting
and regulatory program for demonstration and full-scale altemative energy facilities and
alternative OCS platform uses; (2) conduct case-by-case review for such proposals; and, (3)
take no actions to develop regulations or to allow such activities in the OCS. We recognize.
that this document represents a programmatic environmental review and is therefore meant to

- provide a more general eyaluation of potentlal impacts, not the more detailed evaluation that
- would be expected during environmental review of a-particular project. Still, the level of

information provided in the document is too general to serve as the basis for creating a -
pemmitting and regulatory program meant to guide development of these admittedly nascent
technologies. Because most of the technologies are relatively new and untested, there are
few studies available that adequately describe their likely effects on marine resources or the

‘measures that may be feasible and necessary to mltlgate potentlal impacts.
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Given that the PEIS is meant to cover only a short time penod (from 2007 to 2014) and that
most of the technologies described are either in their early development stages or will need .
substantial additional testing and study to determine their feasibility, effectiveness, and
impacts, it appears premature to establish a programmatic approach or regulations at this
time. We recommend that instead of developing a new program and regulations based on the
PEIS, that altemative eriergy and alternative use proposals be evaluated on a case-by-case
basis during the next several years. The experience gained through reviewing proposed
applications of these technologies could then be used to develop an appropriate program and
regulations applicable to larger-scale proposals. Even those technologies that the PEIS
describes as being further developed —i.e., wind energy — will need substantial additional
research before they are constructed and operated in offshore waters.! We also recommend
the MMS use this time to conduct some of the resource-specific studies needed to further
develop and to support a regulatory program — e.g., studics to identify which areas may be
not be suitable for offshore energy due to their high habitat value, the effects of noise from
these facilities on marine mammals, the effects on electromagnetic frequencies from facility-
to-shore cables, the fate and transport of hazardous materials associated with “shell mounds”
at the base of existing offshore oil and gas structures, etc.

Postponing the development of a regulatory program is particularly important with regards to
the proposed re-use of offshore structures, California is in the midst of scientific studies,
data collection, and debate about the role ¢f such structures in the marine environment, and
developing a program at this point for re-use of these structures would be premature. We
believe postponement of no more than 2 few years would be overall beneficial in that it
would allow the MMS and the public to use the experience gained from case-by-case review
and the knowledge gained from various studies to be used to develop a more rigorous and
supportable program. If this short-term case-by-case approach is for some reason not
acceptable, we alternatively recommend that any perrhitting or regulatory actions established
using this PEIS be applicable to demonstration projects only, rather than full-scale proposals.

o Definitions of Impact Levels: Section 5.1 of the document identifies the criteria used to
define impacts as “negligible,” “minor,” “moderate,” or “major.” However, for many issue
areas evaluated in the document, the type and extent of impacts described do not match the
assigned impact level. For example, many of the potential activities described in the
document would result in the take of marine mammals, would cause substantial adverse
effects on species listed as endangered or threatened, or would otherwise adversely affect
fully protected species; yet, for the most part, the document describes these adverse effects
only as ranging from “negligible” to “moderate.” Section 5.2.5, for instance, states that some

" activities could cause marine mammals to avoid large areas of habitat or could cause
permanent hearing loss, yet these impacts are described only as “minor” to “moderate.”
Since both these effects would be considered “take” (under the Marine Mammal Protection
Act, or MMPA) and since h&aring' loss would likely Iéad to the death of the affected animals,

! For example, Section 3.2 states fhat because of experience with projects elsewhere in the world, developers of
proposed offshore wind energy facilities would likely skip the demonstration phase and move directly into full-scale
operations. Even with that experience, however, we do not yet adequately understand the adverse effects that would
be caused by offshore large-scale wind energy developments. This is of particular concem in some areas off the
California coast known to gupport large populations of bird life, inchuding many species listed as endangered,
threatened, or otberwise protected under federal or state law.
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these activities should instead be described as causing “major” impacts. It appears that the
document describes only one impact to marine mammals as “major” ~ their potential
entanglement in the many mooring lines that would be used to secure wave energy devices.
However, as is evident from past reviews of proposed OCS activities, and as is evident from
ongoing OCS activities and studies, there is much more potential for major adverse impacts
to marine mammals and to other ocean resources than are described in this PEIS.

We note, too, that the document barely addresses concerns related to cumulative impacts.
These should be evaluated as part of nearly every issue area in the PEIS.

Mitlgation measures: Related to the issue above, the document in many instances justifies
assigning a lower impact level to an activity by citing mitigation measures that could be
required. The document should be revised throughout to instead describe what mitigation
measures will be required. Without certainty that mitigation measures will apply to various
activities, the document should state that project impacts would be more severe than
currently described. For example, the PEIS in a number of sections describes potential
effects on hard bottom habitat that would be caused by construction, cable laying, anchoring,
and other activities. It further states that these effects could be avoided or reduced by using
pre-project surveys, properly siting facilities, or other means. However, until those measures
are required as part of the proposed program or regulations, they should not be characterized
. as providing effective mitigation. We therefore recommend that the document be revised to
either identify how anticipated impacts would be avoided-or reduced by using required
mitigation measures or that it identify the level of impacts that would occur when mitigation
measures remain only ophonal

As part of its evaluation of mitigation measures, the document should also describe how to
avoid or reduce impacts by avoiding placing facilities at certain locations. The PEIS
discusses the locations in which offshore alternative energy facilities or platform re-use may
be most productive; however, it also needs to describe and evaluate which locations may be
unsuitable due to their sensitive resource values. These areas should include sensitive
breeding or feeding grounds, migration routes, areas of hard bottom habitat, and other
locations that provide significant habitat value and high potential for adverse impacts, In
California, these areas would also include nearshore areas such as estuarine areas, seagrass
beds, and kelp beds that might be affected by cable crossings or other project-related
activities. The revised PEIS should describe the reduced levels of adverse effects that would
occur if all facilities were required to avoid such areas.

The PEIS should also include this same type of evaluation for different facility designs.”
Although many proposed projects are still in the design stage, there is enough known about
certain types of proposed facilities to identify likely impacts and necessary mitigation
measures. For example, several wave energy devices depend on pumping seawater in and
out of structures, which could cause significant entrainment impacts to planktonic organisms
and have a substantial adverse effect on nearby or regional ecosystems dependent on those
organisms, Other wave energy designs completely avoid this type of impact. Similarly, the
document should describe standard wind energy devices and evaluate which designs would
minimize bird strikes (e.g., larger and slower blades vs. shorter and faster blades). The PEIS
should therefore include e¢valuations of known or likely facility designs, what impacts are
most likely from those designs, and what mitigation measures may be needed,”
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Comments on Specific Issue Areas

¢ Re-use of existing structures: The PEIS does not adequately address the issues associated
with the substantial change in policy direction that would be represented by the re-use of
existing offshore oil and gas structures, Nearly all the structures in California were approved
with a requirement that be removed at the end of their operating life. Many agencies,
individuals, and interest groups have understood for years or for decades that these structures
would be removed, with some due to be removed in the relatively near future. This
document does not provide anywhere near the level of information needed to evaluate such a
significant policy shift on the eventual disposition of these structures. The PEIS needs to
thoroughly evaluate the issues associated with extending the lifc of these structures,
including structural stability, the fate and transport of toxic or hazardous substances
associated with these structures (e.g., shell mounds), the level of cleanup needed at the
structures, the effects (adverse, beneficial, and cumulative) of these structures on local or
regional marine biota, the continuing space confhcts they represent to fishing, public views,
navigation, and other interests, and others

¢ Noise in the marine environment: The document inappropriately minimizes the effects of
noise on marine mammals. Although Section 4.2.5 provides a good discussion about sound
in the marine environment, subsequent sections of the dociiment downplay the effects of
project-related sounds on marine life. For example, and as noted above, Section 5,2.5 states
that effects on marine mammals could range from avoidance of large areas to permanent
hearing loss, yet these impacts are described only as “minor to moderate.” Marine mammals
would likely die due to a loss of hearing caused by these activities, so activities causing this
impact should cléarly be considered “take” under the MMPA and therefore considered to
cause a “major” impact. The document also describes some activities that are Jlikely to cause
marine mammals to avoid substantial areas of ocean, which should also be categorized as a
“major” impact, particularly if their avoidance would affect migration, breeding, or other
cntlcal life stages.

e Aquaculfure: As described in our February 2006 comment letter, the Commission has a _
number of concerns about converting offshore platforms to aquaculture facilities. The
current PEIS includes a cursory description of some of the potential impacts associated with
offshore aquaculture (in Section 6.3.2), but it lacks sufficient detail and analysis to
adequately address these impacts and it fails to mention or describe the full range of potential
impacts to water quality and marine resources associated with offshore aquaculture. For

- example, the following potential impacts are of concern to the Commission and should be
fully evaluated in this document: : .

o Ecosystem concems: Many industrially cultured marine finfish species are camivorous "
and consume large amounts of fishmeal and fih oil. For example, between two and five
pounds of wild fish are typically required to produce one pound of farmed matine finfish
(including seabass, cod, haddock, halibut and flounder).? Therefore, the ecological

- footprint of culturing some commercial fish may be large Raising these fish may
potentially depletc wild stocks of low-trophic level species that are used as feed for the
cultured species. Increased fishing pressures may be directed towards these low-lrophlc

1 Naylor et al, 2000. "Eﬁ'ect- of aquacutture on world fish supplies.” Nature, Volmm: 405, pgs. 1017-1024. :
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level species (such as krill, menhaden, sardines, mackerel, anchovies and herring) which
may result in adverse impacts to the wild populations of fish, seabirds and marine
mammals that rely on these species for high quality forage. The PEIS should evaluate
mitigation measures that would avoid or reduce this concem, such as prohibiting the use
of wild fish stocks as feed in aquaculture operations.

Another eoosystcm-related concem is that the intensive cultivation of filter-feeding.
shellfish species such as mussels and oysters can extract large amounts of phytoplankton

* and particulates from local marine waters, This alteration in the availability of these

phytoplankton and nutrients for other marine organisms can affect the abundance and
diversity of organisms in both the water column and benthos. The PEIS needs to address
this issue. :

‘Space/Use Conflicts: The physical presence of aquaculture operations can conflict with

existing uses, such as commercial and recreational fishing and boating. Poorly sited
aquaculture operations can also interfere with marine life migratory routes and
aggrepation areas.

Exotic invasive species: California law currently prohibits raising non-native fin-fish
species and transgenic freshwater and marine fishes, invertebrates, crustaceans or

- mollusks in State waters (Fish and Game Code 15007 as amended in 2003 by Senate Bill

245). However, this prohibition does not specifically prohibit the cultivation of exotic
shellfish or crustacean specics. Commercial rearing of exotics is a serious concern, as
escaped exotics can become an invasive species that could potentially out-compete native
species for habitat and food resources and urevers1bly change local and regional

_ecosystems.

Organic pollution: Discharges of waste and excess feed can cause impacts to the beathic
environment underneath and downcurrent of fish pens and invertebrate grow-out
facilities. The amount of waste and unconsumed feed depends not only on the | .

 digestibility of the food, but also on a range of other environmental and husbandry factors

such as water temperature, current speed, disease status of cultured organisms and
feeding frequency, timing and amount.

Fish feeds are often fish meal/oil based, but they also contain a wide range of components
including wheat, soy meal, crustacean meal, vitamins, amino acids, minerals, pigments
and nutrients. Fish-and shellfish wastes often contain plant nutrients such as nitrogen and
phosphorus. The accumulation of these discharges has been known to result in extensive
bacterial mats, to cause anaerobic “dead zones” around fish pens due to the chemical
requirements of the decomposition process, and to contribute to plankton and algal
bloome in surrounding waters. Nutrient pollution around aquaculture pens can alter the
species composition and density of benthic and planktonic organisms and trigger
cascading ecosystem health affects. Species of toxic diatoms and dinoflagellates can
increase in abundance due to nutrient pollution and as a result, the health of both humans

- and marine life that consume these organisms can be negatively affected.
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Additionally, the brief mention of mitigation measures provided in Section 6.3.2.3 raises the
same concerns that are described above regarding the general lack of specific and clear-cut
mitigation requirements throughout the PEIS. This section is also lacking even the most .
preliminary discussion of a number of important potential mitigation strategies. These
include pre-operational baseline benthic and water quality characterization studies and
ongoing benthic and water quality monitoring during operations to quantify changes to water
quality and/or benthic habitat; using preventative measures to reduce the incidence and
number of fish escapes; siting aquaculture operations sufficient distances from recreational
fishing and boating areas and marine mammal and seabird migration routes, breeding sites,
agprepation ereas and feeding locations; habitat creation, enhancement or conservation
requirements to offset the aquaculture operation’s use of low trophic level organisms for feed
stock; restrictions on the use of anti-fouling chemicals and antibiotics; and monitoring to
minimize the potential releases of exotic invasive species in feed stock. :

Effects on birds: Birds that-use offshore areas are likely to experience some of the most
significant adverse environmental impacts caused by alternative energy projects, particularly
wind power projects. Although the potential adverse effects of many activities — e.g.,
construction-related, fuel spills, etc. — could be avoided or reduced by implementing known
and effective mitigation measures, the designs of some facilities — particularly wind power
projects — will almost certainly result in substantial impacts to bird life,

The PEIR provides only a cursory evaliation of pot-tial effects on birds, and in some
sections, makes unsupported conclusions. We note in particular this statement in Section
5294.1:

Because many of the threatened and endangered birds that could be found in coastal -
habitats would not be expected to fly to areas where offshore wind parks may be located,
impacts to these species may be negligible. Other marine and coastal birds, as well as
migrating inland birds... may readily encounter offshore wind parks and thus have the
greatest potential for colliding with rotors and towers. Impacts to these species may be
minor to moderate, depending on the species involved and the number of individuals
affected. :

This statement could be interpreted to suggest in its first sentence that because a bird is
_threatened or endangered, it would not fly into a wind facility, while other birds would.

Next, it suggests that the loss of other birds would not cause significant impacts. There is no
basis for this statement, especially since there are a number of threatened or endangered bird
species in California that use shoreline, nearshore, and offshore areas, and would likely be
adversely affected. Additionally, many bird species, while not protected under the federal
Endangered Species Act, are protected under the federal Migratory Bird Act, and would
likely be adversely affected. Further, as the PEIS states, if the offshore structures serve as
fish attracting dev:lces, then it is likely that birds would be attracted to the area and therefore .
sub_]ect to even more substantial adverse impacts. ‘ .

The PEIS should be revised to address these concems by evaluating which wind power
designs are more harmful or less harmful to birds, what locations and layouts may reduce
bird strikes, and what mitigation measures are available to reduce impacts. Additionally, and
as noted above, the document ghould identify which areas may not be suitable for certain
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types of facilities due to their heavy use by birds. As noted above, we recommend that the
MMS use the opportunity provided by the few years of postponing the development of the
proposed permitting and regulatory program to instead develop and implement more rigorous
studies of the existing effects of offshore structures on birds, the potential effects of proposed
wind energy structures, and needed mitigation measures.

e Effects on Plankton: The document briefly describes potential turbidity effects on plankton,
but does not evaluate the effects some projects would have on local or regional planktonic
communities. Several wave energy designs provide energy by moving seawater in and out of
various structures, which would result in the entrainment of numerous planktonic organisms,
The entrainment effects of larger wave energy facilities could be substantial; however, the
PEIS includes no discussion of this issue. We recommend the document be revised to
include evaluation of this issue, and we recommend that the MMS use several recent studies
conducted at California coastal power plants as the basis of its review.

o Space Conflicts: The PEIS touches on, but does not adequately evaluate, effects on
commercial and recreational fishing that may be caused by placement of new structures or by
re-use of existing structures. In some areas, this issue could cause significant conflicts
between the fishing community and project proponents. This issue is also one for which a
revised PEIS should evaluate the mitigation effectiveness of placing certain areas off limits
to alternative cnergy development — that is, not only should some areas be off limits because
of their high habitat value, but also because of the level and quality of their use for fishing.

Closing

Thank you again for the opportunity to comment on this PEIS. We look forward to reviewing
future revisions of the document and future proposed projects.

Sincergly,

NN <

Tom Luster
Staff Environmental Scientist
. Energy, Ocean Resources, and Federal Consistency Division

cc:  MMS — Maurice Hill
Resources Agency — Chris Potter





