Agenda Item C.6
Situation Summary
April 2007

LEGISLATIVE MATTERS

The Legislative Committee (Committee) is scheduled to meet Monday, April 2 at 9:30 a.m. with
a primary objective to review the National Offshore Aquaculture Act of 2007. The Committee
will also review implementation of new provisions in the recently reauthorized Magnuson-
Stevens Fishery Conservation and Management Act (MSA).

On March 12, 2007, U.S. Commerce Secretary Carlos M. Gutierrez (Secretary) announced that
the National Oceanic and Atmospheric Administration's National Offshore Aquaculture Act of
2007 (Agenda Item C.6.a, Attachment 1) had been sent to Congress. The bill proposes a Federal
regulatory framework for fish and shellfish aquaculture within the U.S. Exclusive Economic
Zone (3-200 miles offshore). The Pacific Fishery Management Council (Council) and the
Committee had reviewed previous versions of the bill as introduced in the 109" Congress and
recommended provisions in the bill to allow coastal states to opt-out of offshore aquaculture and
to strengthen environmental review requirements. Included in the current Administration bill are
provisions which require the Secretary to establish environmental requirements for offshore
aquaculture activities and to allow coastal states to opt-out of offshore aquaculture within 12
miles of their coastline. Committee comments on the National Offshore Aquaculture Act of 2007
will be provided in a report to the Council under this agenda item on Friday, April 6.

The Committee will also review the issues and reference materials associated with implantation
of new requirements of the MSA (Agenda Item C.2). Committee recommendations to the
Council regarding Council participation and input during the process of developing new policies
and procedures for compliance with the newly reauthorized MSA will be provided under Agenda
Item C.2 on Tuesday, April 3.

The Council is tasked with considering its Legislative Committee recommendations on these and
other legislative matters and responding, as appropriate.

Council Action:

Consider recommendations of the Legislative Committee.

Reference Materials:

1. Situation Summary and Attachments for Council Agenda Item C.2, Magnuson-Stevens Act
Reauthorization Implementation.

2. Agenda Item C.6.a, Attachment 1, The Administration’s National Offshore Aquaculture Act
of 2007.

3. Agenda Item C.6.a, Attachment 2, Section-by-Section Analysis of the Administration’s
National Offshore Aquaculture Act of 2007.

4. Agenda Item C.6.b, Supplemental Legislative Committee Report.



Agenda Order:

Agenda Item Overview Mike Burner
Legislative Committee Report Dave Hanson
Reports and Comments of Advisory Bodies

Public Comment

Council Action: Consider Recommendations of the Legislative Committee
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(h) upon the expiration or termination of any aquaculture permit for any reason, fail to
remove all structures, gear, and other property from the site, or take other measures, as
prescribed by the Secretary, to restore the site;

(i) to violate any provision of this Act, any regulation promulgated under this Act, or any
term or condition of any permit issued under this Act; or

(j) to attempt to commit any act described in subsections (a), (b), (g), (h) or (i).

SEC. 9. ENFORCEMENT PROVISIONS.

(a) DUTIES OF SECRETARIES — Subject to sections 4(e)(6)(B) and (D), this Act shall
be enforced by the Secretary and the Secretary of the department in which the Coast Guard is
operating.

(b) POWERS OF ENFORCEMENT

(1) Any officer who is authorized pursuant to subsection (a) of this section by the
Secretary or the Secretary of the department in which the Coast Guard is operating to enforce the
provisions of this Act may -
(A) with or without a warrant or other process -

(i) arrest any person, if the officer has reasonable cause to believe
that such person has committed or is committing an act prohibited by section 8 of this Act;

(ii) search or inspect any offshore aquaculture facility and any
related land-based facility;

(iii) seize any offshore aquaculture facility (together with its
equipment, records, furniture, appurtenances, stores, and cargo), and any vessel or vehicle, used

or employed in aid of, or with respect to which it reasonably appears that such offshore
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aquaculture facility was used or employed in aid of, the violation of any provision of this Act or
any regulation or permit issued under this Act;

(iv) seize any marine species (wherever found) retained, in any
manner, in connection with or as a result of the commission of any act prohibited by section 8 of
this Act;

(v) seize any evidence related to any violation of any provision of

this Act or any regulation or permit issued under this Act;

(B) execute any warrant or other process issued by any court of competent
jurisdiction; and
(C) exercise any other lawful authority.
(2) Any officer who is authorized pursuant to subsection (a) of this section by the
Secretary or the Secretary of the department in which the Coast Guard is operating to enforce the
provisions of this Act may make an arrest without a warrant for (i) an offense against the United
States committed in his presence, or (ii) for a felony cognizable under the laws of the United
States, if he has reasonable grounds to believe that the person to be arrested has committed or is
committing a felony. Any such authorized person may execute and serve a subpoena, arrest
warrant or search warrant issued in accordance with Rule 41 of the Federal Rules of Criminal
Procedure, or other warrant of civil or criminal process issued by any officer or court of |
competent jurisdiction for enforcement of the Act, or any regulation or permit issued under this
Act.
(c) ISSUANCE OF CITATIONS — If any authorized officer finds that a person is
engaging in or has engaged in offshore aquaculture in violation of any provision of this Act, such

officer may issue a citation to that person.
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(d) LIABILITY FOR COSTS — Any person who violates this Act, or a regulation or
permit issued under this Act, shall be liable for the cost incurred in storage, care, and
maintenance of any marine speci'es or other property seized in connection with the violation.
SEC. 10. CIVIL ENFORCEMENT AND PERMIT SANCTIONS.

(a) CIVIL ADMINISTRATIVE PENALTIES

(1) Any person who is found by the Secretary, after notice and opportunity for a
hearing in accordance with section 554 of Title 5, United States Code, to have violated this Act,
or a regulation or permit issued under this Act, shall be liable to the United States for a civil
penalty. The amount of the civil penalty under this paragraph shall not exceed $200,000 for each
violation. Each day of a continuing violation shall constitute a separate violation.

(2) Compromise or Other Action by the Secretary -- The Secretary may
compromise, modify, or remit, with or without conditions, any civil administrative penalty which
is or may be imposed under this section and that has not been referred to the Attorney General
for further enforcement action.

(b) CIVIL JUDICIAL PENALTIES — Any person who violates any provision of this Act,
or any regulation or permit issued thereunder, shall be subject to a civil penalty not to exceed
$250,000 for each such violation. Each day of a continuing violation shall constitute a separate
violation. The Attorney General, upon the request of the Secretary, may commence a civil action
in an appropriate district court of the United States, and such court shall have jurisdiction to
award civil penalties and such other relief as justice may require. In determining the amount of a
civil penalty, the court shall take into account the nature, circumstances, extent, and gravity of
the prohibited acts committed and, with respect to the violator, the degree of culpability, any

history of prior violations and such other matters as justice may require. In imposing such
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penalty, the district court may also consider information related to the ability of the violator to
pay.
(c) PERMIT SANCTIONS
(1) In any case in which -

(A) an offshore aquaculture facility has been used in the commission of an
act prohibited under section 8 of this Act;

(B) the owner or operator of an offshore aquaculture facility or any other
person who has been issued or has applied for a permit under section 4 of this Act has acted in
violation of section 8 of this Act; or

(C) any amount in settlement of a civil forfeiture imposed on an offshore
aquaculture facility or other property, or any civil penalty or criminal fine imposed under this
Act or imposed on any other person who has been issued or has applied for a permit under any
fishery resource statute enforced by the Secretary, has not been paid and is overdue, the
Secretary may -

(i) revoke any permit issued with respect to such offshore
aquaculture facility or applied for by such a person under this Act, with or without prejudice to
the issuance of subsequent permits; |

(ii) suspend such permit for a period of time considered by the
Secretary to be appropriate;

(iii) deny such permit; or

(iv) impose additional conditions and restrictions on such permit.

(2) In imposing a sanction under this subsection, the Secretary shall take into

account -
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(A) the nature, circumstances, extent, and gravity of the prohibited acts for
which the sanction is imposed; and

(B) with respect to the violator, the degree of culpability, any history of
prior violations, and such other matters as justice may require.

(3) Transfer of ownership of an offshore aquaculture facility, by sale or otherwise,
shall not extinguish any permit sanction that is in effect or is pending at the time of transfer of
ownership. Before executing the transfer of ownership of an offshore aquaculture facility, by
sale or otherwise, the owner shall disclose in writing to the prospective transferee the existence
of any permit sanction that will be in effect or pending with respect to the offshore aquaculture
facility at the time of the transfer. The Secretary may waive or compromise a sanction in the
case of a transfer pursuant to court order.

(4) In the case of any permit that is suspended under this subsection for
nonpayment of a civil penalty or criminal fine, the Secretary shall reinstate the permit upon
payment of the penalty or fine and interest thereon at the prevailing rate.

(5) No sanctions shall be imposed under this subsection unless there has been
prior opportunity for a hearing on the facts underlying the violation for which the sanction is
imposed, either in conjunction with a civil penalty proceeding under this section or otherwise.

(d) INJUNCTIVE RELIEF -- Upon the request of the Secretary, the Attorney General of
the United States is authorized to commence a civil action for appropriate relief, including a
permanent or temporary injunction, for any violation of any provision of this Act, or regulation
or permit issued under this Act.

(e) HEARING — For the purposes of conducting any investigation or hearing under this

section or any other statute administered by the National Oceanic and Atmospheric
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Administration which is determined on the record in accordance with the procedures provided
for under section 554 of Title 5, the Secretary may issue subpoenas for the attendance and
testimony of witnesses and the production of relevant papers, books, and documents, and may
administer oaths. Witnesses summoned shall be paid the same fees and mileage that are paid to
witnesses in the courts of the United States. In case of contempt or refusal to obey a subpoena
served upon any person pursuant to this subsection, the district court of the United States for any
district in which such person is found, resides, or transacts business, upon application by the
United States and after notice to such person, shall have jurisdiction to issue an order requiring
such person to appear and give testimony before the Secretary or to appear and produce
documents before the Secretary, or both, and any failure to obey such order of the court may be
punished by such court as a contempt thereof. Nothing in this Act shall be construed to grant
jurisdiction to a district court to entertain an application for an order to enforce a subpoena issued
by the Secretary of Commerce to the Federal Government or any entity thereof.

(f) JURISDICTION — The United States district courts shall have original jurisdiction of
any action under this section arising out of or in connection with the construction or operation of
aquaculture facilities, and proceedings with respect to any such action may be instituted in the
judicial district in which any defendant resides or may be found, or in the judicial district of the
adjacent coastal State nearest the place where the cause of action arose. For the purpose of this
section, American Samoa shall be included within the judicial district of the District Court of the
United States for the District of Hawaii. Each violation shall be a separate offense and the
offense shall be deemed to have been committed not only in the district where the violation first

occurred, but also in any other district as authorized by law.
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(g) COLLECTION - If any person fails to pay an assessment of a civil penalty after it
has become a final and unappealable order, or after the appropriate court has entered final
judgment in favor of the Secretary, the matter may be referred to the Attorney General, who may
recover the amount (plus interest at currently prevailing rates from the date of the final order). In
such action the validity, amount and appropriateness of the final order imposing the civil penalty
shall not be subject to review. Any person who fails to pay, on a timely basis, the amount of an
assessment of a civil penalty shall be required to pay, in addition to such amount and interest, -
attorney’s fees and costs for collection proceedings and a quarterly nonpayment penalty for each
quarter during which such failure to pay persists. Such nonpayment penalty shall be in an
amount equal to 20 percent of the aggregate amount of such person’s penalties and nonpayment
penalties which are unpaid as of the beginning of such quarter.

(h) NATIONWIDE SERVICE OF PROCESS — In any action by the United States under
this title, process may be served in any district where the defendant is found, resides, transacts
business or has appointed an agent for the service of process, and for civil cases may also be
served in a place not within the United States in accordance with Rule 4 of the Federal Rules of
Civil Procedure.

SEC. 11. CRIMINAL OFFENSES.

(a) Any person (other than a foreign government or any entity of such government) who
knowingly commits an act prohibited by subsections 8(c), (d), (e), or (f) of the Act, shall be
imprisoned for not more than five years or shall be fined not more than $500,000 for individuals
or $1,000,000 for an organization, or both; except that if in the commission of any such offense

the individual uses a dangerous weapon, engages in conduct that causes bodily injury to any

25




10

11

12

13

14

15

16

17

18

19

20

21

22

officer authorized to enforce the provisions of this title, or places any such officer in fear of
imminent bodily injury, the maximum term of imprisonment is not more than ten years.

(b) Any person (other than a foreign government or any entity of such government) who
knowingly violates any other provision of section 8, except subsections 8(c), (d), (e) or (f), of the
Act, or any provision of any regulation promulgated pursuant to this title or any permit issued
under this title, shall be imprisoned for not more than five years, or shall be fined not more than
$500,000 for an individual or $1,000,000 for an organization, or both.

(¢) The United States district courts shall have original jurisdiction of any action arising
under this section out of or in connection with the construction or operation of aquaculture
facilities, and proceedings with respect to any such action may be instituted in the judicial district
in which any defendant resides or may be found. For the purpose of this section, American
Samoa shall be iﬁcluded within the judicial district of the District Court of the United States for
the District of Hawaii. Each violation shall be a separate offense and the offense shall be
deemed to have been committed not only in the district where the violation first occurred, but

also in any other district as authorized under law.

SEC. 12. FORFEITURES
(a) CRIMINAL FORFEITURE — A person who is convicted of an offense in violation of
section 11 of this Act shall forfeit to the United States —
(1) any property, real or personal, constituting or traceable to the gross proceeds
obtained, or retained, as a result of the offense including, without limitation, any marine species
(or the fair market value thereof) taken or retained in connection with or as a result of the

offense; and
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(2) any property, real or personal, used or intended to be used to commit or to
facilitate the commission of the offense, including, without limitation, any offshore aquaculture
facility or vessel, including its structure, equipment, furniture, appurtenances, stores, and cargo,
and any vehicle or aircraft.

Pursuant to Title 28, United States Code, Section 2461(c), the provisions of section 413 of the
Controlled Substances Act (21 U.S.C. § 853) with the exception of subsection (d) of that section,
shall apply to criminal forfeitures under this section.

(b) CIVIL FORFEITURE — The following shall be subject to forfeiture to the United
Statés and no property right shall exist in them:

(1) any property, real or personal, constituting or traceable to the gross proceeds
obtained, or retained, as a result of a violation of any provision of section 8 or
subsection 4(b)(2)(D) of this Act, including, without limitation, any marine species (or the fair
market value thereof) taken or retained in connection with or as a result of the violation; and

(2) any property, real or personal, used or intended to be used to commit or to
facilitate the commission of any such violation, including, without limitation, any offshore
aquaculture facility or vessel, including its structure, equipment, furniture, appurtenances, stores,
and cargo, and any vehicle or aircraft.

Civil forfeitures under this section shall be governed by the procedures set forth in Title 18,
United States Code, Chapter 46.

(c) REBUTTABLE PRESUMPTION - In any criminal or civil forfeiture proceeding
under this section, there is a rebuttable presumption that all marine species found within an
offshore aquaculture facility and seized in connection with a violation of section 8 of this Act

were taken or retained in violation of this Act.
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SEC. 13 - SEVERABILITY AND JUDICIAL REVIEW.

(a) SEVERABILITY - If any provision of this chapter or the application thereof to any
person or circumstances is held invalid, the validity of the remainder of this chapter and of the
application of such provision to other persons and circumstances shall not be affected thereby.

(b) JUDICIAL REVIEW —

(1) IN GENERAL — Judicial review of any action taken by the Secretary under
this chapter shall be in accordance with sections 701 through 706 of Title 5, except that —

(A) review of any final agency action of the Secretary taken pursuant to
section 11(a) or (c) of this title may be had only by the filing of a complaint by an interestedb
person in the United States District Court for the appropriate district; any such complaint must be
filed within 30 days of the date such final agency action is taken; and

(B) review of all other final agency actions of the Secretary under this
chapter may be had only by the filing of a petition for review by an interested person in the
Circuit Court of Appeals of the United States for the federal judicial district in which such person
resides or transacts business which is directly affected by the action taken; such petition shall be
filed within 120 days from the date such final action is taken.

(2) LIMITATION OF JUDICIAL REVIEW - Final agency action with respect to
which review could have been obtained under paragraph (1)(B) of this subsection shall not be
subject to judicial review in any civil or criminal proceeding for enforcement.

(3) AWARDS OF LITIGATION COSTS — In any judicial proceeding under
paragraph (1) of this subsection, the court may award costs of litigation (including reasonable
attorney and expert witness fees) to any prevailing party whenever it determines that such award

is appropriate.
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